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Preface 


This Cumulative Supplement to Replacement Volume 1B con- 
tains the general laws of a permanent nature enacted by the Gen- 
eral Assembly at the 1987 Regular Session, which are within the 
scope of such volume, and brings to date the annotations included 
therein. 

Amendments are inserted under the same section numbers ap- 
pearing in the General Statutes, and new laws appear under the 
proper chapter headings. 

Chapter analyses show all affected sections, except sections for 
which catchlines are carried for the purposes of notes only. An 
index to all statutes codified herein will appear in the Replacement 
Index Volumes. 

A majority of the Session Laws are made effective upon ratifica- 
tion, but a few provide for stated effective dates. If the Session Law 
makes no provision for an effective date, the law becomes effective 
under G.S. 120-20 “from and after 30 days after the adjournment of 
the session” in which passed. 

Beginning with the opinions issued by the North Carolina Attor- 
ney General on July 1, 1969, any opinion which construes a specific 
statute is cited as an annotation to that statute. For a copy of an 
opinion or of its headnotes write the Attorney General, P. O. Box 
629, Raleigh, N.C. 27602. 

The members of the North Carolina Bar are requested to com- 
municate any defects they may find in the General Statutes or in 
this Cumulative Supplement and any suggestions they may have 
for improving the General Statutes, to the Department of Justice of 
the State of North Carolina, or to The Michie Company, Law Pub- 
lishers, Charlottesville, Virginia. 
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Scope of Volume 


Statutes: 


Permanent portions of the General Laws enacted by the General 
Assembly through the 1987 Regular Session affecting Chapters 8 
through 14 of the General Statutes. 


Annotations: 


Sources of the annotations to the General Statutes appearing in 
this volume are: 


North Carolina Reports through Volume 319, p. 464. 

North Carolina Court of Appeals Reports through Volume 85, 
p. 173. 

South Eastern Reporter 2nd Series through Volume 356, p. 26. 

Federal Reporter 2nd Series through Volume 817, p. 761. 

Federal Supplement through Volume 658, p. 304. 

Federal Rules Decisions through Volume 115, p. 78. 

Bankruptcy Reports through Volume 72, p. 618. 

Supreme Court Reporter through Volume 107, p. 2210. 

North Carolina Law Review through Volume 65, p. 847. 

Wake Forest Law Review through Volume 22, p. 424. 

Campbell Law Review through Volume 9, p. 206. 

Duke Law Journal through 1987, p. 190. 

North Carolina Central Law Journal through Volume 16, p. 
222. 

Opinions of the Attorney General. 


Digitized by the Internet Archive 
in 2023 with funding from 
State Library of North Carolina 


https://archive.org/details/generalstatutesoOOnort_26 


User’s Guide 


In order to assist both the legal profession and the layman in 
obtaining the maximum benefit from the North Carolina General 
Statutes, a User’s Guide has been included herein. This guide con- 
tains comments and information on the many features found within 
the General Statutes intended to increase the usefulness of this set 
of laws to the user. See Volume 1A, Part I for the complete User’s 
Guide. 
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The General Statutes of North Carolina 
1987 Cumulative Supplement 


VOLUME 1B 
Chapter 8. 
Evidence. 
Article 7. Sec. 
Competency of Witnesses. 8-53.3. Communications between psy- 
Sec chologist and client. 


8-50.2. Results of speed-measuring in- 
struments; admissibility. 


ARTICLE 4. 


Other Writings in Evidence. 


§ 8-45. Itemized and verified accounts. 
CASE NOTES 


Cited in Forsyth County Hosp. Auth. 
v. Sales, 82 N.C. App. 265, 346 S.E.2d 
212 (1986). 


ARTICLE 7. 


Competency of Witnesses. 


§ 8-50.2. Results of speed-measuring instruments; 
admissibility. 


(c) All radio microwave and other electronic speed-measuring in- 
struments shall be tested for accuracy by a technician possessing at 
least a second-class or general radiotelephone license from the Fed- 
eral Communications Commission or a certification issued by orga- 
nizations or committees endorsed by the Federal Communications 
Commission within a period of 12 months prior to the alleged viola- 
tion. A written certificate by such technician showing that the test 
was made within the required period and that the instrument was 
accurate shall be competent and prima facie evidence of those facts 
in any proceeding referred to in subsection (a) of this section. 

(d) In every proceeding where the results of a radio microwave or 
other speed-measuring instrument is sought to be admitted, judi- 
cial notice shall be taken of the rules approving the use of the 
models and types of radio microwave and other speed-measuring 
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§ 8-53 


1987 CUMULATIVE SUPP. 


§ 8-53 


instruments and the procedures for operation and calibration or 
measuring accuracy of such instruments. (1979, 2nd Sess., c. 1184, 
gs. 3;.1983, &-34;1987,.c+%318;.c. 827,98) 360:) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendments, it is not set out. 

Effect of Amendments. — Session 
Laws 1987, c. 318, effective June 8, 
1987, inserted “or a certification issued 
by organizations or committees endorsed 
by the Federal Communications Com- 
mission” and substituted “12 months” 


§ 8-53. Communications 
patient. 


for “six months” in the first sentence of 
subsection (c). 

Session Laws 1987, c. 827, s. 60, effec- 
tive August 13, 1987, deleted “when 
such rules are filed with the Attorney 
General in accordance with General 
Statutes Chapter 150A” at the end of 
subsection (d). 


between physician and 


CASE NOTES 


I. GENERAL CONSIDERATION. 


Purpose of Section. — 

In accord with 2nd paragraph in main 
volume. See Cates v. Wilson, 83 N.C. 
App. 448, 350 S.E.2d 898 (1986). 

Cited in Shelton v. Morehead Mem. 
Hosp., 318 N.C. 76, 347 S.E.2d 824 
(1986); State v. Newell, 82 N.C. App. 
707, 348 S.E.2d 158 (1986). 


II. NATURE AND SCOPE OF 
PRIVILEGE. 


Qualified Privilege. — The privilege 
established by this section is not abso- 
lute, but qualified. Cates v. Wilson, 83 
N.C. App. 448, 350 S.E.2d 898 (1986). 


Ili. WAIVER. 


Privilege May Be Waived. — 

A patient may waive the privilege un- 
der this section; the waiver may be ex- 
press or implied. Cates v. Wilson, 83 
N.C. App. 448, 350 S.E.2d 898 (1986). 

The privilege is waived by implica- 
tion where, etc. — 

In accord with the main volume. See 
Cates v. Wilson, 83 N.C. App. 448, 350 
S.E.2d 898 (1986). 

Opinion Testimony on Liability Is- 
sue. — It does not necessarily follow 
that an implied waiver as to factual or 
informational evidence should be ex- 
tended to include opinion testimony on 
the issue of liability; thus, unless there 
has been an express waiver, such opin- 
ion testimony should not be allowed ab- 
sent a finding by the trial court that 


such testimony is necessary to the 
proper administration of justice. Cates v. 
Wilson, 83 N.C. App. 448, 350 S.E.2d 
898 (1986). 


IV. COMPELLED DISCLOSURE. 


Trial Judge May Compel Disclo- 
sure. — 

The trial court may compel the physi- 
cian or surgeon to disclose communica- 
tions and information obtained by him if 
in the judge’s opinion the same is neces- 
sary to a proper administration of jus- 
tice. Cates v. Wilson, 83 N.C. App. 448, 
350 S.E.2d 898 (1986). 

But Only as to Matters Necessary 
to Proper Administration of Jus- 
tice. — 

This section affords the trial judge 
wide discretion in determining what is 
necessary for a proper administration of 
justice. Cates v. Wilson, 83 N.C. App. 
448, 350 S.E.2d 898 (1986). 

Child Abuse Cases. — By virtue of 
§§ 8-53.2 and 7A-551, the physician-pa- 
tient privilege, created by § 8-53 is not 
available in cases involving child abuse. 
State v. Etheridge, 319 N.C. 34, 352 
S.E.2d 673 (1987). 

Any privilege which the defendant, 
who sought treatment of a sexually 
transmittable disease after he had been 
charged with sexual crimes against his 
children and taken into custody, might 
have been entitled to this section was 
nullified by §§ 8-53.1 and 7A-551. State 
v. Etheridge, 319 N.C. 34, 352 S.E.2d 
673 (1987). 
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§ 8-53.1 


§ 8-53.1. Physician-patient privilege waived 


child abuse. 


EVIDENCE 


§ 8-53.2 


in 


CASE NOTES 


This section is to be read in pari 
materia, etc. — 

In accord with the main volume. See 
State v. Etheridge, 319 N.C. 34, 352 
S.E.2d 673 (1987). 

Section applies irrespective of 
when the medical information was 
obtained. — Section 7A-551 and this 
section plainly facilitate the prosecution 
of child abusers, without regard to 
whether the medical information was 
obtained before or after the accused was 
officially charged with a crime. State v. 


Etheridge, 319 N.C. 34, 352 S.E.2d 673 
(1987). 

Evidence That Defendant Sought 
Treatment of Sexually Transmitted 
Disease. — Any privilege which defen- 
dant, who sought treatment of a sexu- 
ally transmittable disease after he had 
been charged with sexual crimes against 
his children and taken into custody, 
might have been entitled to by § 8-53 
was nullified by this section and 
§ 7A-551. State v. Etheridge, 319 N.C. 
34, 352 S.E.2d 673 (1987). 


§ 8-53.2. Communications between clergymen and 
communicants. 


CASE NOTES 


Expectation of Trust and Confi- 
dentiality in Covered Communica- 
tions. — The legislature’s excision of 
the term “confidential” from the current 
version of this statute was clearly not 
intended to broaden application of the 
privilege to all genre of general conver- 
sation with one’s spiritual mentor, but 
merely to broaden the range of advisory 
and counseling practices to which it ap- 
plies. The expectation of trust and confi- 
dentiality inherent in communications 
covered under the prior statute was not 
affected by the legislature’s modification 
in 1967 of that statute’s wording. State 
v. West, 317 N.C. 219, 345 S.E.2d 186 
(1986). 

No Discretion in Court to Compel 
Disclosure When Privilege Exists. — 
The 1967 amendment to this section re- 
veals the General Assembly’s intent to 
remove from the trial courts any discre- 
tion to compel disclosure when the 
clergy-communicant’s privilege exists. 
State v. Barber, 317 N.C. 502, 346 
S.E.2d 441 (1986). 

Privilege Held Inapplicable. 
This section was not applicable where 
the person to whom defendant confided 


it 


was not an ordained or licensed minister 
of any church and did not hold any office 
in any church, although he had 
preached from the pulpit several times 
and had taught Sunday school, and 
where the court found that the defen- 
dant did not make statements while 
seeking spiritual comfort and guidance, 
but that they were conversational state- 
ments in which he confided to a friend. 
State v. Barber, 317 N.C. 502, 346 
S.E.2d 441 (1986). 

Where preacher, who had told defen- 
dant’s wife the day before that defen- 
dant needed help and that he was going 
to try to help him, sought out. defendant 
for that purpose, and meeting attended 
by defendant, preacher and_ the 
preacher’s wife was not one in which de- 
fendant had any reason to expect confi- 
dentiality, as the conversation appeared 
to be one in which the preacher was of- 
fering his advice and counsel, but not 
one in which defendant’s admissions 
were entrusted to him in pursuit of such 
counsel and advice, this section does not 
apply. State v. West, 317 N.C. 219, 345 
S.E.2d 186 (1986). 


§ 8-53.3 1987 CUMULATIVE SUPP. § 8-97 


§ 8-53.83. Communications between psychologist 
and client. 


No person, duly authorized as a practicing psychologist or psycho- 
logical examiner, nor any of his employees or associates, shall be 
required to disclose any information which he may have acquired in 
rendering professional psychological services, and which informa- 
tion was necessary to enable him to render professional psychologi- 
cal services. Any resident or presiding judge in the district in which 
the action is pending may, subject to G.S. 8-53.6, compel disclosure, 
either at the trial or prior thereto, if in his opinion disclosure is 
necessary to a proper administration of justice. If the case is in 
district court the judge shall be a district court judge, and if the case 
is in superior court the judge shall be a superior court judge. 

Notwithstanding the provisions of this section, the psychologist- 
client privilege shall not be grounds for excluding evidence regard- 
ing the abuse or neglect of a child, or an illness of or injuries to a 
child, or the cause thereof, in any judicial proceeding related to a 
report pursuant to the Child Abuse Reporting Law, Article 44 of 
Chapter 7A of the General Statutes. (1967, c. 910, s. 18; 1983, c. 
410, ss. 3, 7; 1987, c. 323, s. 2.) 


Effect of Amendments. — The 1987 
amendment, effective June 8, 1987, 
added the second paragraph. 


CASE NOTES 


Cited in State v. Newell, 82 N.C. App. 
707, 348 S.E.2d 158 (1986). 


§ 8-53.8. Counselor privilege. 
CASE NOTES 


Cited in State v. Newell, 82 N.C. App. 
707, 348 S.E.2d 158 (1986). 


ARTICLE 13. 


Photographs. 


§ 8-97. Photographs as substantive or illustrative 
evidence. 


CASE NOTES 


Limiting Instruction. — It would Where many if not all of the photo- 
seem to be the better practice fora party graphs which were received into evi- 
wishing to limit the use of evidence of- dence could properly have been consid- 
fered by his opponent to request a limit- _ ered by the jury as substantive evidence 
ing instruction at the time of its admis- _ for the trial judge to give a proper in 
sion. State v. Kuplen, 316 N.C. 387, 343 _ struction limiting the State’s exhibits to 
S.E.2d 793 (1986). illustrative use would have required 
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§ 8-97 


that the defendant specifically identify 
those exhibits which he contended were 
subject only to illustrative use. State v. 
Kuplen, 316 N.C. 387, 343 S.E.2d 793 
(1986). 

Videotapes generally are admissi- 
ble into evidence under North Caro- 
lina law for both illustrative and sub- 
stantive purposes. Campbell ex rel. Mc- 
Millan v. Pitt County Mem. Hosp., — 
N.C. App. —, 352 S.E.2d 902 (1987). 

Within Discretion of Court. — A 
“day in the life” videotape of the child 


EVIDENCE 
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§ 8-97 


allegedly injured by negligence of the 
defendant hospital at the time of her 
birth was properly admitted. The plain- 
tiffs’ failure to provide notice to the op- 
posing counsel and the trial court prior 
to taping did not render the tape inad- 
missible; rather, the admissibility of the 
videotape under the particular facts and 
circumstances of the action lay solely 
within the sound discretion of the trial 
court. Campbell ex rel. McMillan v. Pitt 
County Mem. Hosp., — N.C. App. —, 
352 S.E.2d 902 (1987). 


§ 8C-1, Rule 103 


1987 CUMULATIVE SUPP. 


§ 8C-1, Rule 103 


Chapter 8C. 


Evidence Code. 


§ 8C-1. Rules of Evidence. 


Legal Periodicals. — For survey of 
North Carolina construction law, with 
particular reference to civil procedure 


CASE 


Applicability. — This Chapter was 
applicable to a processioning proceeding 
pursuant to Chapter 38 to establish a 
boundary, where even though the pro- 
ceeding was commenced in 1980, it did 
not go to trial until 1985. Green Hi-Win 
Farm Inc. v. Neal, 83 N.C. App. 201, 349 
S.E.2d 614 (1986). 

Effect of Commentaries. — The 
commentaries printed with the North 
Carolina Rules of Evidence in the Gen- 
eral Statutes will not be treated as bind- 


and evidence, see 21 Wake Forest L. 
Rev. 633 (1986). 


NOTES 


ing authority, but instead will be given 
substantial weight in attempting to 
comprehend legislative intent. State v. 
Hosey, 318 N.C. 330, 348 S.E.2d 805 
(1986); State v. Chul Yun Kim, 318 N.C. 
614, 350 S.E.2d 347 (1986). 

Cited in State v. Johnson, 317 N.C. 
343, 346 S.E.2d 596 (1986); State v. Jor- 
dan, 319 N.C. 98, 352 S.E.2d 672 (1987); 
State v. Evangelista, — N.C. —, 353 
S.E.2d 375 (1987). 


ARTICLE 1. 


General Provisions. 


Rule 103. Rulings on evidence. 


CASE NOTES 


Timely Objection Required. — Ab- 
sent some exceptional situation, error 
may not be predicated upon the admis- 
sion of evidence unless a timely objec- 
tion or motion to strike appears of 
record. Forsyth County Hosp. Auth. v. 
Sales, 82 N.C. App. 265, 346 S.E.2d 212, 
cert. denied, 318 N.C. 415, 349 S.E.2d 
594 (1986). 

The function of an objection is not 
only to signify that there is an issue of 
law, but also to give notice of the terms 
of its issue. State v. West, 317 N.C. 219, 
345 S.E.2d 186 (1986). 

Alleged Error Must Be “Clearly 
Presented”. — Although this rule re- 
quires no particular form for objections 
in order to preserve the alleged error on 
appeal, it does require that the alleged 
error be “clearly presented” to the trial 
court. State v. West, 317 N.C. 219, 345 
S.E.2d 186 (1986). 

Burden on Alleging Improper Ad- 
mission of Evidence. — An appellant 
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alleging improper admission of evidence 
has the burden of showing that he was 
unfairly prejudiced or that the jury ver- 
dict was probably influenced thereby, 
that appellant has been denied some 
substantial right and that the result of 
the trial would have been materially 
more favorable to appellant. McNabb v. 
Town of Bryson City, 82 N.C. App. 385, 
346 S.E.2d 285, cert. granted, 318 N.C. 
507, 349 S.E.2d 862 (1986). 

Waiver of Objection. — 

Failure to move to strike an answer, 
when its admissibility is not indicated 
by the question but becomes apparent by 
some aspect of the answer, waives any 
objection to the inadmissible informa- 
tion. State v. Teeter, — N.C. App. —, 
355 S.E.2d 804 (1987). 

Cited in Georgia-Pacific Corp. v. 
Bondurant, 81 N.C. App. 362, 344 
S.E.2d 302 (1986); State v. Brooks, 83 
N.C. App. 179, 349 S.E.2d 630 (1986). 


§ 8C-1, Rule 104 


EVIDENCE CODE 


§ 8C-1, Rule 401 


Rule 104. Preliminary questions. 


CASE NOTES 


In deciding preliminary matters, 
the trial court may consider any rele- 
vant and reliable information that 
comes to its attention, whether or not 
that information is technically admissi- 
ble under the rules of evidence. In re 
Will of Leonard, 82 N.C. App. 646, 347 
S.E.2d 478 (1986). 

Where competency is questioned, 
the trial judge is not required to con- 
duct a formal hearing at which all of 
the rules of evidence are applicable. The 
trial court must make only sufficient in- 
quiry to satisfy itself that the witness is 
or is not competent to testify. In re Will 
of Leonard, 82 N.C. App. 646, 347 S.E.2d 
478 (1986). 

The competency of a witness is de- 
termined at the time the witness is 
called upon to testify. In re Will of 
Leonard, 82 N.C. App. 646, 347 S.E.2d 
478 (1986). 

Discretion in Determining Compe- 
tency. — While the trial court’s power 


to determine the competency of a wit- 
ness is not an arbitrary one, there is no 
abuse of its discretion where there is evi- 
dence to support its ruling. In re Will of 
Leonard, 82 N.C. App. 646, 347 S.E.2d 
478 (1986). 

Finding that Witness Was Not 
Competent Upheld. — Trial judge did 
not abuse her discretion by finding that 
witness was incapable of remembering, 
understanding, and relating to the jury 
matters of detail concerning the holo- 
graphic will in question, where the 
events and conversations which witness 
would have testified about occurred dur- 
ing the period of 1979-1982, and where 
the witness could not remember having 
twice been involuntarily committed dur- 
ing that same period of time. In re Will 
of Leonard, 82 N.C. App. 646, 347 S.E.2d 
478 (1986). 

Cited in Donavant v. Hudspeth, 318 
N.C. 1, 347 S.E.2d 797 (1986). 


ARTICLE 2. 
Judicial Notice. 


Rule 201. Judicial notice of adjudicative facts. 


CASE NOTES 


Prior Proceedings. — A court may 
take judicial notice of its own prior pro- 
ceedings, and if requested to take notice 
of its prior proceedings it must do so. In 


that case, the court simply instructs a 
civil jury to accept the fact(s) noticed. 
Georgia-Pacific Corp. v. Bondurant, 81 
N.C. App. 362, 344 S.E.2d 302 (1986). 


ARTICLE 4. 


Relevancy and Its Limits. 


Rule 401. Definition of ‘‘relevant evidence.” 


Legal Periodicals. — For comment, 
“The Use of Rape Trauma Syndrome as 
Evidence in a Rape Trial: Valid or In- 


valid?,” see 21 Wake Forest L. Rev. 93 
(1985). 


For note, “State v. Stafford: Rape 


§ 8C-1, Rule 401 


Trauma Syndrome and the Admissibil- 
ity of Statements Made by Rape Vic- 
tims,” see 64 N.C.L. Rev. 1364 (1986). 


CASE 


Evidence is relevant if it has any 
logical tendency, however slight, to 
prove a fact in issue in the case. State 
v. Sloan, 316 N.C. 714, 343 S.E.2d 527 
(1986); State v. Wingard, 317 N.C. 590, 
346 S.E.2d 638 (1986). 

Evidence that another person com- 
mitted the crime for which defen- 
dant is charged generally is relevant 
and admissible, as long as it does more 
than create an inference or conjecture in 
this regard; under this rule, such evi- 
dence must tend both to implicate an- 
other and be inconsistent with the guilt 
of the defendant. State v. Cotton, 318 
N.C. 663, 351 S.E.2d 277 (1987), over- 
ruling prior decisions to the extent that 
they tend to indicate that a defendant 
may not present evidence to show that 
the crime charged was committed by an- 
other unless the crime was one that only 
could have been committed by one per- 
son acting alone. 

Excluded evidence which showed that 
within a few hours during the same 
night, three homes in close proximity 
were broken into, the female occupants 
were sexually assaulted, and the modus 
operandi in each case was very similar, 
which tended to show that the same per- 
son committed all of the similar crimes 
in the neighborhood in question on that 
night and that the person was someone 
other than the defendant, was both rele- 
vant and admissible under this rule, and 
the trial court erred in ruling to the con- 
trary. State v. Cotton, 318 N.C. 663, 351 
S.E.2d 277 (1987). 

Evidence Held Relevant. — 

In prosecution for rape and other of- 
fenses, where the State produced evi- 
dence that one of the defendants had 
threatened victim with a knife when 
they abducted her and that one of the 
three assailants had told her that he 
would be back for her and that she 
would be shot if she reported the crimes, 
trial court did not err in admitting 
knives and razor found in defendants’ 
car five nights later when defendants 
came to victim’s apartment around 1:00 
a.m., beat on the door and attempted to 
open it, before leaving when a neighbor 
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§ 8C-1, Rule 401 


NOTES 


stepped outside his apartment, as by en- 
tering pleas of not guilty and denying 
that they were the assailants, defen- 
dants made identity an issue in the case, 
and this evidence clearly bore on the is- 
sue of identity. State v. Gilliam, 317 
N.C. 293, 344 S.E.2d 783 (1986). 

Watch and ring taken from victim of 
rape and kidnapping were “relevant” in 
defendant’s trial for those offenses, be- 
cause they tended to make the existence 
of a fact of consequence — defendant’s 
connection to the offenses with which he 
was charged — more probable than it 
would be without the evidence, and their 
admission was not unduly prejudicial. 
State v. Mercer, 317 N.C. 87, 343 S.E.2d 
885 (1986). 

State’s exhibits, which included 
$5,900 in United States currency, roll- 
ing papers and pipe, electric digital 
scales, a triple beam balance scale, a 
water bong, a plastic bag containing 
white powder, an airline bag in which 
the white powder was found and a brief- 
case with documents, with the exception 
of the briefcase, were relevant to the 
crime of trafficking in cocaine, in that 
they intended to show that defendant 
knowingly possessed cocaine and was 
trafficking in it, and the briefcase, 
which was in defendant’s possession at 
the time of arrest, tended to explain or 
illustrate the circumstances surround- 
ing his arrest. State v. Teasley, 82 N.C. 
App. 150, 346 S.E.2d 227 (1986), cert. 
denied and appeal dismissed, 318 N.C. 
701, 351 S.E.2d 759 (1987). 

Because defendant’s statement that 
he had “unfinished business” in the area 
to take care of upon his release from 
prison had some probative value on the 
issue of defendant’s intent to kill the vic- 
tim, the evidence was relevant and prop- 
erly admitted. State v. Prevette, 317 
N.C. 148, 345 S.E.2d 159 (1986). 

Evidence merely disclosing subse- 
quent pregnancy of the rape victim was 
admissible as tending to prove penetra- 
tion, an essential element of the crime of 
forcible rape; moreover, victim’s simple 
statement that she had an abortion 
served the purpose of corroborating both 
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the fact of penetration and the fact of 
her pregnancy, and the mere fact that 
an abortion took place was not so in- 
flammatory as to render it inadmissible. 
State v. Stanton, — N.C. — 353 S.E.2d 
385 (1987). 

Evidence Held Irrelevant. — In 
trial on charge of first degree rape, 
which was tried on the theory that de- 
fendant was the principal and two other 
men were aiders and abettors, evidence 
of previous convictions of the other men 
was irrelevant under this rule, and be- 
ing irrelevant, was not admissible. Fur- 
ther, the admission of such evidence vio- 
lated defendant’s Sixth Amendment 
right to confront the witnesses against 
him with regard to this charge. State v. 
Brown, — N.C. —, 354 S.E.2d 225 
(1987). 

Evidence Properly Excluded. — 

The fact that defendant pointed his 
gun at victim three years previously and 
that both men laughed afterward did not 
indicate that three years later defendant 
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did not fear victim or make the apparent 
necessity to defend himself more or less 
probable than it would be without the 
evidence; thus, it was error to allow tes- 
timony of this extrinsic act of miscon- 
duct in order to show the defendant’s 
character for violence and that therefore 
he must have acted in conformity with 
that character, and not in self defense, 
when he fatally shot the victim. State v. 
Mills, 83 N.C. App. 606, 351 S.E.2d 130 
(1986). 

Quoted in Drian v. United Servs. Life 
Ins. Co., — N.C. App. —, 354 S.E.2d 269 
(1987). 

Cited in State v. Hillard, 81 N.C. App. 
104, 344 S.E.2d 54 (1986); State v. West, 
317 N.C. 219, 345 S.E.2d 186 (1986); 
McNabb v. Town of Bryson City, 82 N.C. 
App. 385, 346 S.E.2d 285 (1986); State v. 
Brooks, 83 N.C. App. 179, 349 S.E.2d 
630 (1986); Stonewall Ins. Co. v. For- 
tress Reinsurers Managers, Inc., 83 N.C. 
App. 263, 350 S.E.2d 131 (1986). 


Rule 402. Relevant evidence generally admissible; 
irrelevant evidence inadmissible. 


CASE NOTES 


Evidence Held Relevant. — 

Watch and ring taken from victim of 
rape and kidnapping were “relevant” in 
defendant’s trial for those offenses, be- 
cause they tended to make the existence 
of a fact of consequence — defendant’s 
connection to the offenses with which he 
was charged — more probable than it 
would be without the evidence, and their 
admission was not unduly prejudicial. 
State v. Mercer, 317 N.C. 87, 343 S.E.2d 
885 (1986). 

State’s exhibits, which included 
$5,900 in United States currency, roll- 
ing papers and pipe, electric digital 
scales, a triple beam balance scale, a 
water bong, a plastic bag containing 
white powder, an airline bag in which 
the white powder was found and a brief- 
case with documents, with the exception 
of the briefcase, were relevant to the 
crime of trafficking in cocaine, in that 
they intended to show that defendant 
knowingly possessed cocaine and was 
trafficking in it, and the briefcase, 
which was in defendant’s possession at 
the time of arrest, tended to explain or 
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illustrate the circumstances surround- 
ing his arrest. State v. Teasley, 82 N.C. 
App. 150, 346 S.E.2d 227 (1986), cert. 
denied and appeal dismissed, 318 N.C. 
701, 351 S.E.2d 759 (1987). 

Evidence merely disclosing the subse- 
quent pregnancy of the rape victim was 
admissible as tending to prove penetra- 
tion, an essential element of the crime of 
forcible rape; moreover, the victim’s sim- 
ple statement that she had an abortion 
served the purpose of corroborating both 
the fact of penetration and the fact of 
her pregnancy, and the mere fact that 
an abortion took place was not so in- 
flammatory as to render it inadmissible. 
State v. Stanton, 317 N.C. 87, 353 
S.E.2d 385 (1987). 

Evidence Held Irrelevant. — 

In medical malpractice case, evidence 
of plaintiffs’ separate lawsuit against a 
different defendant, which had been dis- 
missed, was irrelevant under this rule, 
and its admission contravened the 
strong public policy favoring settlement 
of controversies out of court. Cates v. 
Wilson, 83 N.C. App. 448, 350 S.E.2d 
898 (1986). 
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In a negligence action against a hospi- 
tal, in which plaintiffs had previously 
settled with the attending physician, the 
court properly excluded references to the 
physician’s participation as a defendant 
as irrelevant under this rule and as con- 
travening the strong public policy favor- 
ing settlement of controversies out of 
court. Campbell ex rel. McMillan v. Pitt 
County Mem. Hosp., — N.C. App. —, 
352 S.E.2d 902 (1987). 

In trial on charge of first degree rape, 
which was tried on the theory that de- 
fendant was the principal and two other 
men were aiders and abettors, evidence 
of previous convictions of the other men 
was irrelevant under Rule 401, and be- 
ing irrelevant, was not admissible. Fur- 
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ther, the admission of such evidence vio- 
lated defendant’s Sixth Amendment 
right to confront the witnesses against 
him with regard to this charge. State v. 
Brown, — N.C. —, 354 S.E.2d 225 
(1987). 

Applied in Wagner v. Barbee, 82 
N.C. App. 640, 347 S.E.2d 844 (1986); 
Ward v. Zabady, — N.C. App. —, 354 
S.E.2d 369 (1987). 

Cited in State v. Hillard, 81 N.C. App. 
104, 344 S.E.2d 54 (1986); McNabb v. 
Town of Bryson City, 82 N.C. App. 385, 
346 S.E.2d 285 (1986); State v. Brooks, 
83 N.C. App. 179, 349 S.E.2d 630 (1986); 
State v. Platt, — N.C. App. —, 354 
S.E.2d 332 (1987). 


relevant evidence on 


grounds of prejudice, confusion, or 


waste of time. 


Legal Periodicals. — 

For comment, “The Use of Rape 
Trauma Syndrome as Evidence in a 
Rape Trial: Valid or Invalid?,” see 21 
Wake Forest L. Rev. 93 (1985). 


For note, “State v. Stafford: Rape 
Trauma Syndrome and the Admissibil- 
ity of Statements Made by Rape Vic- 
tims,” see 64 N.C.L. Rev. 1364 (1986). 


CASE NOTES 


“Unfair prejudice,” etc. — 

In accord with the main volume. See 
State v. Cameron, 83 N.C. App. 69, 349 
S.E.2d 327 (1986). 

Question of Prejudice Is One of De- 
gree. — Necessarily, evidence which is 
probative in the State’s case will have a 
prejudicial effect on the defendant; the 
question is one of degree. State v. Mer- 
cer, 317 N.C. 87, 343 S.E.2d 885 (1986). 

Discretion of Trial Judge. — 

In accord with main volume. See State 
v. Penley, 318 N.C. 30, 347 S.E.2d 783 
(1986); State v. Brooks, 83 N.C. App. 
179, 349 S.E.2d 630 (1986); State v. Mor- 
rison, 84 N.C. App. 41, 351 S.E.2d 810 
(1987); State v. Frazier, — N.C. —, 354 
S.E.2d 475 (1987); State v. Morrison, — 
N.C. App. —, 355 S.E.2d 182 (1987); 
State v. Hall, — N.C. App. —, 355 
S.E.2d 250 (1987). 

Whether to exclude evidence under 
this rule is a matter within the sound 
discretion of the trial court; however, 
where the trial court has discretion, but 
erroneously fails to exercise it and rules 
as a matter of law, the prejudiced party 
is entitled to have the matter reconsid- 
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ered. State v. Cotton, 318 N.C. 663, 351 
S.E.2d 277 (1987). 

In a trial before a judge without a 
jury, it is presumed that the judge disre- 
garded any incompetent evidence and 
did not draw inferences from testimony 
otherwise competent which would ren- 
der such testimony incompetent. In re 
Paul, — N.C. App. —, 353 S.E.2d 254 
(1987). 

Cumulative Character Evidence. 
-— It was not error for the trial judge, in 
a trial for first degree sexual offense, af- 
ter the defendant had called and exam- 
ined six character witnesses, to ask him 
to list his seven remaining character 
witnesses and have them stand and 
state their names and addresses, where 
the jury was informed by the comments 
of the court and counsel that these wit- 
nesses were present to attest to the de- 
fendant’s good character and reputation 
in the community. State v. Ramey, 318 
N.C. 457, 349 S.E.2d 566 (1986). 

Admission of Improper Evidence 
Not Prejudicial. — The admission of 
evidence concerning the defendant’s con- 
victions of failure to follow a truck route 
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and improper turning was improper un- 
der § 8C-1, Rule 609, but the error was 
not prejudicial to the defendant in prose- 
cution for driving while his license was 
revoked, where the defendant admitted 
driving the van while his license was re- 
voked. State v. Gainey, 84 N.C. App. 
107, 351 S.E.2d 819 (1987). 

Evidence Properly Admitted. — 

Watch and ring taken from victim of 
rape and kidnapping were “relevant” in 
defendant’s trial for those offenses, be- 
cause they tended to make the existence 
of a fact of consequence — defendant’s 
connection to the offenses with which he 
was charged — more probable than it 
would be without the evidence, and their 
admission was not unduly prejudicial. 
State v. Mercer, 317 N.C. 87, 343 S.E.2d 
885 (1986). 

State’s exhibits, which included 
$5,900 in United States currency, roll- 
ing papers and pipe, electric digital 
scales, a triple beam balance scale, a 
water bong, a plastic bag containing 
white powder, an airline bag in which 
the white powder was found and a brief- 
case with documents, with the exception 
of the briefcase, were relevant to the 
crime of trafficking in cocaine, in that 
they intended to show that defendant 
knowingly possessed cocaine and was 
trafficking in it, and the briefcase, 
which was in defendant’s possession at 
the time of arrest, tended to explain or 
illustrate the circumstances surround- 
ing his arrest. State v. Teasley, 82 N.C. 
App. 150, 346 S.E.2d 227 (1986), cert. 
denied and appeal dismissed, 318 N.C. 
701, 351 S.E.2d 759 (1987). 

In prosecution for incest, evidence 
tending to show that defendant had had 
prior sexual contact with the prosecut- 
ing witness was reasonably probative of 
defendant’s knowledge, opportunity, in- 
tent, and plan, and was not so prejudi- 
cial as to outweigh its probative value 
and render it inadmissible; moreover, 
even if there was error in the admission 
of such evidence, absent a showing of a 
reasonable possibility that a different 
result would have been reached had the 
evidence been excluded, any possible 
error would be considered harmless. 
State v. Cameron, 83 N.C. App. 69, 349 
S.E.2d 327 (1986). 

The admission into evidence of the de- 
fendant’s prior convictions for driving 
while impaired and for hit and run did 
not unfairly prejudice the defendant in 
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prosecution for driving while his license 
was revoked, where the defendant ad- 
mitted driving the van while his license 
was revoked. State v. Gainey, 84 N.C. 
App. 107, 351 S.E.2d 819 (1987). 

Evidence merely disclosing the subse- 
quent pregnancy of the rape victim was 
admissible as tending to prove penetra- 
tion, an essential element of the crime of 
forcible rape; moreover, the victim’s sim- 
ple statement that she had an abortion 
served the purpose of corroborating both 
the fact of penetration and the fact of 
her pregnancy, and the mere fact that 
an abortion took place was not so in- 
flammatory as to render it inadmissible. 
State v. Stanton, — N.C. —, 353 S.E.2d 
385 (1987). 

In a prosecution for rape and sexual 
offense committed against a mentally 
defective female, the trial court did not 
err in allowing a pediatrician to testify 
on the credibility of children in general 
who report sexual abuse. State v. Oliver, 
— N.C. App. —, 354 S.E.2d 527 (1987). 

Evidence Properly Excluded. — 

Evidence that the defendant and the 
murder victims belonged to a group in 
which the members participated in 
“black magic” and from which defendant 
felt “cast out” did not support the state’s 
theory that the victim owed the defen- 
dant money for drugs and was interfer- 
ing with his drug business, and carried a 
great potential for prejudicial impact on 
defendant’s credibility; therefore, this 
evidence was inadmissible to show mo- 
tive under this rule and inadmissible fo 
attacking the defendant’s credibility un- 
der § 8C-1, Rule 610. State v. Kimbrell, 
84 N.C. App. 59, 351 S.E.2d 801 (1987). 

Applied in Booe v. Shadrik, — N.C. 
App. —, 354 S.E.2d 305 (1987). 

Quoted in State v. Acklin, 317 N.C. 
677, 346 S.E.2d 481 (1986); State v. Chul 
Yun Kim, 318 N.C. 614, 350 S.E.2d 347 
(1986). 

Cited in State v. West, 317 N.C. 219, 
345 S.E.2d 186 (1986); State v. Young, 
317 N.C. 396, 346 S.E.2d 626 (1986); 
State v. Johnson, 317 N.C. 417, 347 
S.E.2d 7 (1986); State v. McKoy, 317 
N.C. 519, 347 S.E.2d 374 (1986); State v. 
Springer, 83 N.C. App. 657, 351 S.E.2d 
120 (1986); State v. Clemmons, — N.C. 
—, 353 S.E.2d 209 (1987); State v. Tee- 
ter, — N.C. App. —, 355 S.E.2d 804 
(1987); Medina v. Town & Country Ford, 
Inc., — N.C. App. —, 355 S.E.2d 831 
(1987). 
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Rule 404. Character evidence not admissible to 


prove 
crimes. 


conduct; 


exceptions; other 


CASE NOTES 


Federal Rule Compared. — 

In accord with 2nd paragraph in the 
main volume. See Medina v. Town & 
Country Ford, Inc., — N.C. App. —, 355 
S.E.2d 831 (1987). 

This rule is consistent, etc. — 

In accord with the 2nd paragraph in 
the main volume. See In re Paul, — N.C. 
App. —, 353 S.E.2d 254 (1987); State v. 
Teeter, — N.C. App. —, 355 S.E.2d 804 
(1987). 

Subsection (b) of this rule codifies the 
longstanding rule in this jurisdiction 
that evidence of other offenses is inad- 
missible on the issue of guilt if its only 
relevancy is to show the character of the 
accused or his disposition to commit an 
offense of the nature of the one charged; 
but if it tends to prove any other rele- 
vant fact, it will not be excluded merely 
because it also shows him to have been 
guilty of an independent crime. State v. 
Young, 317 N.C. 396, 346 S.E.2d 626 
(1986). 

The list of purposes, etc. — 

The second sentence of subsection (b) 
of this rule contains a list of theories of 
relevancy which is neither exclusive nor 
exhaustive. State v. Young, 317 N.C. 
396, 346 S.E.2d 626 (1986). 

When Evidence of Other Crimes, 
etc.— 

Section (b) of this rule permits evi- 
dence that a defendant committed simi- 
lar offenses when it tends to establish a 
common plan or scheme embracing the 
commission of a series of crimes so re- 
lated to each other that proof of one or 
more tends to prove the crime charged 
and to connect the accused with its com- 
mission. State v. Morrison, — N.C. App. 
—, 305 §.E.2d 182 (1987). 

When a specific mental intent or 
state of mind is an essential element 
of the charged offense, evidence of previ- 
ous acts of the same kind is admissible 
to prove the defendant’s intent or state 
of mind. State v. Hall, — N.C. App. —, 
355 S.E.2d 250 (1987). 

Evidence of other misconduct is 
admissible under the identity excep- 
tion upon a showing of unusual facts 
present in both acts, or particularly sim- 
ilar acts which tend to show that the 


same person committed both. State v. 
Williams, 82 N.C. App. 281, 346 S.E.2d 
315 (1986). 

Subsection (b) of this rule must be ap- 
plied to allow a defendant to introduce 
evidence of very similar crimes of an- 
other person, when such evidence tends 
to show that the other person committed 
the crime for which the defendant is on 
trial. State v. Cotton, 318 N.C. 663, 351 
S.E.2d 277 (1987). 

Probative Value Must Be Weighed, 
etc. — 

Even if evidence is admissible under 
section (b) of this rule, the trial court 
must still determine whether its proba- 


‘tive value outweighs the danger of 
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undue prejudice to the defendant. State 
v. Frazier, — N.C. —, 354 S.E.2d 475 
(1987). 

Remoteness of Other Offense. — 
While the remoteness of another offense 
is relevant to its admissibility to show 
modus operandi or a common scheme or 
plan, remoteness usually goes to the 
weight of the evidence, not its admissi- 
bility. State v. Hall, — N.C. App. —, 355 
S.E.2d 250 (1987). 

Evidence of Other Crimes, etc., Is 
Not Admissible to Prove Character. 
— All that subsection (b) of this rule for- 
bids is receiving evidence of other 
crimes, wrongs or acts to prove the char- 
acter of a person in order to show that he 
acted in conformity therewith. State v. 
Elledge, 80 N.C. App. 714, 343 S.E.2d 
549 (1986). 

Evidence of prior wrongs cannot come 
into show the character of a person and 
that he acted in conformity with that 
character; thus, evidence of 14 separate 
incidents, which was clearly relevant to 
no other issue than to show that the de- 
fendant was a violent man and therefore 
must have been the aggressor when he 
shot and killed victim, was indirect con- 
travention of subsection (b) of this rule, 
and the trial court erred in allowing it. 
State v. Mills, 83 N.C. App. 606, 351 
S.E.2d 130 (1986). 

And Prosecutor May Not Argue 
Defendant’s Bad Character There- 
from. — Where evidence of defendant’s 
past convictions was offered and admit- 
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ted solely to impeach defendant’s credi- 
bility, and this was the only legitimate 
purpose for which the evidence was ad- 
missible, it was error for the prosecutor 
in his argument to use defendant’s prior 
convictions primarily to characterize 
him as a bad man of a violent, criminal 
nature and more likely to be guilty of 
the crime charged. State v. Tucker, 317 
N.C. 532, 346 S.E.2d 417 (1986). 

Evidence of a victim’s awareness 
of prior crimes allegedly committed 
by the defendant may be admitted to 
show that the victim’s will had been 
overcome by her fears for her safety, 
where the offense in question requires 
proof of lack of consent or that the of- 
fense was committed against the will of 
the victim. State v. Young, 317 N.C. 
396, 346 S.E.2d 626 (1986). 

Evidence Held Admissible. — 

In prosecution for rape and other of- 
fenses where the State produced evi- 
dence that one of the defendants had 
threatened victim with a knife when 
they abducted her and that one of the 
three assailants had told her that he 
would be back for her and that she 
would be shot if she reported the crimes, 
trial court did not err in admitting 
knives and razor found in defendants’ 


car five nights later when defendants — 


came to victim’s apartment around 1:00 
a.m., beat on the door and attempted to 
open it, before leaving when a neighbor 
stepped outside his apartment, as by en- 
tering pleas of not guilty and denying 
that they were the assailants, defen- 
dants made identity an issue in the case, 
and this evidence clearly bore on the is- 
sue of identity. State v. Gilliam, 317 
N.C. 293, 344 S.E.2d 783 (1986). 

Evidence that on earlier occasions de- 
fendant had broken into his wife’s house 
and assaulted her tended to prove these 
two elements of the offense under 
§ 14-277.1 and its receipt did not violate 
subsection (b) of this rule. State v. 
Elledge, 80 N.C. App. 714, 343 S.E.2d 
549 (1986). 

In a prosecution for felonious larceny 
of certain tools, evidence of previous 
dealings between defendant and State’s 
witness involving the sale of tools was 
admissible as tending to show a plan or 
scheme to steal tools and sell them to 
the witness. State v. Weaver, 318 N.C. 
400, 348 S.E.2d 791 (1986). 

In prosecution for incest, evidence 
tending to show that defendant had had 
prior sexual contact with the prosecut- 
ing witness was reasonably probative of 
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defendant’s knowledge, opportunity, in- 
tent, and plan, and was not so prejudi- 
cial as to outweigh its probative value 
and render it inadmissible; moreover, 
even if there was error in the admission 
of such evidence, absent a showing of a 
reasonable possibility that a different 
result would have been reached had the 
evidence been excluded, any possible 
error would be considered harmless. 
State v. Cameron, 83 N.C. App. 69, 349 
S.E.2d 327 (1986). 

In trial for rape and incest involving 
defendant’s minor daughter, evidence 
that defendant had taken his daughter 
to an X-Rated movie and told her to look 
at graphic sexual scenes was admissible 
to show defendant’s preparation and 
plan to engage in sexual intercourse 
with his daughter and to assist in that 
preparation and plan by making her 
aware of such sexual conduct and arous- 
ing her. State v. Williams, 318 N.C. 624, 
350 S.E.2d 353 (1986). 

In a proceeding before the trial court 
in which the respondent attorney was 
found guilty of criminal contempt upon 
the court’s finding that he “did solicit, 
encourage and cause” a certain individ- 
ual to disrupt court, the trial court did 
not err in admitting into evidence testi- 
mony that the respondent violated a 
court order by making certain public 
statements. In re Paul, — N.C. App. —, 
353 S.E.2d 254 (1987). 

Where defendant’s identity as the 
gunman was the key issue in case in- 
volving kidnapping, attempted armed 
robbery, and unauthorized use of a mo- 
tor vehicle, the fact that witness had re- 
ceived a telephone call from the defen- 
dant a month before the attempted rob- 
bery tended to support the witness’s 
claim that he recognized defendant’s 
voice and thus was admissible, even 
though the call also concerned a stolen 
TV set not involved in the charges he 
was being tried for. State v. Harlee, — 
N.C. App. —, 354 S.E.2d 348 (1987). 

Where defendant, on cross-examina- 
tion of a State’s witness, injected the 
theory that visitor from Florida, rather 
than defendant, was the perpetrator of 
the sexual offenses described by the vic- 
tim, evidence of a continuing scheme to 
commit sexual acts against the victim 
was relevant to show that defendant was 
the perpetrator of the offense allegedly 
committed. State v. Frazier, — N.C. —, 
354 S.E.2d 475 (1987). 

Where the testimony of the prosecut- 
ing witness tended to establish a com- 
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mon plan or scheme on the part of defen- 
dant to sexually abuse her child, the tes- 
timony of the prosecuting witness re- 
garding other acts of sexual abuse was 
properly admitted. State v. Oliver, — 
N.C. App. —, 354 S.E.2d 527 (1987). 

In a rape trial, the trial court did not 
err in allowing a witness to testify that 
defendant had also attempted to rape 
her, where in both cases defendant lured 
the women into his apartment on the 
pretext that he needed to change clothes 
before their dates, and once inside, de- 
fendant’s pattern of behavior was nearly 
identical. State v. Morrison, — N.C. 
App. —, 355 S.E.2d 182 (1987). 

Evidence of defendant’s prior convic- 
tion in 1977 for assault with intent to 
rape, as well as his recent release from 
prison, which was offered to prove that 
his intent in assaulting and kidnapping 
his victim was to rape her, was properly 
admitted for that purpose in trial for 
kidnapping and attempted rape. State v. 
Hall, — N.C. App. —, 355 S.E.2d 250 
(1987). 

In prosecution in which defendant was 
convicted of second degree rape of men- 
tally retarded adult, testimony of five 
other mentally retarded females which 
tended to prove a continuing and ongo- 
ing course of sexual molestation by de- 
fendant of mentally retarded young 
women employed under his supervision, 
and a common plan or scheme to take 
sexual advantage of his relationship of 
authority over these women, was rele- 
vant and admissible under section (b) of 
this rule. State v. Teeter, — N.C. App. 
—, 355 S.E.2d 804 (1987). 

In action against car dealership, alleg- 
ing breach of contract, malicious prose- 
cution, and unfair and deceptive trade 
practices, similar occurrence evidence 
was probative of defendant’s motive, in- 
tent, absence of mistake and possible 
bad faith in its dealings with plaintiff, 
and thus was properly admitted under 
section (b) of this rule. Medina v. Town 
& Country Ford, Inc., — N.C. App. —, 
355 S.E.2d 831 (1987). 

Evidence Held Inadmissible. — 

In a prosecution for first degree sexual 
offense involving three and four year old 
victims, defendant’s alleged sexual con- 
tacts with his sister nine years before 
trial, when defendant was thirteen years 
old, were too remote in time to be proba- 
tive or relevant. State v. Scott, 317 N.C. 
689, 347 S.E.2d 414 (1986). 

Evidence of defendant’s involvement 
in other crimes, offered by the State to 
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prove the crime for which defendant was 
being tried, was not admissible where 
the only relation between the other 
crimes and the crime charged was that 
they were similar and were committed 
within a time not too far removed from 
the crime charged. State v. Hamrick, 81 
N.C. App. 508, 344 S.E.2d 316 (1986). 

In prosecution for rape, sexual offense 
and crime against nature, cross-exami- 
nation of defendant with regard to other 
nonconsensual sexual activity with an- 
other woman was not relevant on the 
question of the victim’s consent, and 
where defendant’s only defense was con- 
sent, this cross-examination inquiry was 
clearly prejudicial and required a new 
trial. State v. Bailey, 80 N.C. App. 678, 
343 S.E.2d 434, petition for cert. improv- 
idently allowed, 318 N.C. 652, 350 
S.E.2d 94 (1986). 

The fact that the defendant pointed 
his gun at victim three years previously 
and that both men laughed afterward 
did not indicate that three years later 
defendant did not fear victim or make 
the apparent necessity to defend himself 
more or less probable than it would be 
without the evidence; thus, it was error 
to allow testimony of this extrinsic act of 
misconduct in order to show defendant’s 
character for violence and that therefore 
he must have acted in conformity with 
that character, and not in self defense, 
when he fatally shot the victim. State v. 
Mills, 83 N.C. App. 606, 351 S.E.2d 130 
(1986). 

Evidence that the defendant and the 
murder victims belonged to a group in 
which the members participated in 
“black magic” and from which defendant 
felt “cast out” did not support the State’s 
theory in its case in chief that the victim 
owed the defendant money for drugs and 
was interfering with his drug business, 
and carried a great potential for prejudi- 
cial impact on defendant’s credibility; 
therefore, this evidence was inadmissi- 
ble to show motive under this rule and 
inadmissible for attacking the defen- 
dant’s credibility under § 8C-1, Rule 
610. State v. Kimbrell, 84 N.C. App. 59, 
351 S.E.2d 801 (1987). 

In trial for murder of defendant’s hus- 
band, specific instances of conduct re- 
garding defendant’s alleged participa- 
tion in three previous unrelated mur- 
ders were not probative of defendant’s 
character for truthfulness under Rule 
608(b), and were not admissible to prove 
motive under section (b) of this rule. 
Thus the trial court committed prejudi- 
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cial error in denying defendant’s motion 
in limine to prevent the district attorney 
from using the inadmissible evidence to 
impeach defendant. State v. Lamb, — 
N.C. App. —, 353 S.E.2d 857 (1987). 
Quoted in State v. Brown, 81 N.C. 
App. 622, 344 S.E.2d 817 (1986). 
Cited in State v. Barts, 316 N.C. 666, 
343 S.E.2d 828 (1986); State v. Paige, 
316 N.C. 630, 343 S.E.2d 848 (1986); 
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State v. Hillard, 81 N.C. App. 104, 344 
S.E.2d 54 (1986); State v. West, 317 N.C. 
219, 345 S.E.2d 186 (1986); State v. 
White, 82 N.C. App. 358, 346 S.E.2d 243 
(1986); State v. McKoy, 317 N.C. 519, 
347 S.E.2d 374 (1986); State v. Ramey, 
318 N.C. 457, 349 S.E.2d 566 (1986); 
State v. Clemmons, — N.C. —, 353 
S.E.2d 209 (1987); Booe v. Shadrick, — 
N.C. App. —, 354 S.E.2d 305 (1987). 


Rule 405. Methods of proving character. 


CASE NOTES 


Expert Opinion on Credibility. — 

In a prosecution for taking indecent 
liberties with a child, testimony of two 
witnesses for the State, a pediatrician 
and a child: psychologist, that in their 
opinion the child had testified truth- 
fully, did not meet the requirements for 
expert testimony, as it concerned the 
credibility of a witness, a field in which 
jurors are supreme and require no assis- 
tance, rather than some fact involving 
scientific, technical or other specialized 
knowledge, and as character evidence 
the testimony violated the provisions of 
subsection (a) of this rule and Rule 608. 
State v. Holloway, 82 N.C. App. 586, 347 
S.E.2d 72 (1986). 

Testimony of pediatrician that in her 
opinion the victim of alleged sexual 
abuse was “believable” was inadmissible 
under this rule and Rule 608. State v. 
Aguallo, 318 N.C. 590, 350 S.E.2d 76 
(1986). 

Subsection (a) of this rule and Rule 
608, read together, forbid an expert’s 
opinion testimony as to the credibility of 
a witness. State v. Chul Yun Kim, 318 
N.C. 614, 350 S.E.2d 347 (1986); State v. 
Jenkins, 83 N.C. App. 616, 351 S.E.2d 
299 (1986). 

Testimony of child psychologist as to 
child rape victim’s truthfulness during 
her evaluation and treatment was not 
admissible, where her sessions with the 
child began as a result of the acts which 
resulted in charges against the defen- 
dant and involved psychotherapy to as- 
sist the victim in overcoming her nega- 
tive responses to the incidents, as the 
question posed by the prosecutor to 
which this testimony was responsive 
clearly invoked the psychologist’s status 
as an expert and sought to establish the 
credibility of the victim as a witness. 
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State v. Chul Yun Kim, 318 N.C. 614, 
350 S.E.2d 347 (1986). 

In prosecution for taking indecent lib- 
erties with children, the trial court com- 
mitted prejudicial error in allowing a 
child psychologist to give his expert 
opinion as to whether children lie about 
sexual abuse, where his testimony re- 
ferred in part to the individual wit- 
nesses and not just to children in gen- 
eral. State v. Jenkins, 83 N.C. App. 616, 
351 S.E.2d 299 (1986). 

Section (a) of this rule and Rule 608 
prohibit the admission of expert testi- 
mony on the issue of credibility of a wit- 
ness. State v. Teeter, — N.C. App. —, 
355 S.E.2d 804 (1987), holding, however, 
that erroneous admission of testimony 
did not entitle defendant to a new trial 
absent prejudice. 

Credibility of Children Who Re- 
port Abuse. — In trial for sexual of- 
fenses committed against mentally re- 
tarded victim who functioned at an eight 
to ten year old level, expert testimony as 
to the general credibility of children who 
report sexual abuse was not excluded by 
this rule. State v. Oliver, — N.C. App. 
—, SOA Led oat (1987), 

Opinion and Reputation Evidence 
on Credibility. — Both opinion and 
reputation evidence are admissible as 
evidence pertaining to a witness’s credi- 
bility under this rule and Rule 608. 
State v. Oliver, — N.C. App. —, 354 
S.E.2d 527 (1987). 

History of Fantasizing, etc. — 

Question asked of expert as _ to 
whether or not mentally retarded adult 
who had been sexually assaulted had 
any mental condition which would gen- 
erally affect her ability to distinguish 
reality from fantasy was within the 
scope of the expert witness’ expertise 
and did not amount to an impermissible 
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opinion with respect to defendant’s guilt 
or innocence. State v. Teeter, — N.C. 
App. —, 355 S.E.2d 804 (1987). 
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Rule 407. Subsequent remedial measures. 


CASE NOTES 


Measures Taken by Another. — In 
action against motel by guest who was 
criminally assaulted by third parties, 
admission of the testimony of another 
motel operator as to security measures 


that he took after the incident involving 
plaintiff at defendants’ motel did not vi- 
olate this rule. Murrow v. Daniels, — 
N.C. App. —, 355 S.E.2d 204 (1987). 


Rule 408. Compromise and offers to compromise. 


CASE NOTES 


Evidence Held Inadmissible. — In 
a medical malpractice case, evidence of 
the plaintiffs’ separate lawsuit against a 
different defendant, which had been dis- 
missed, was irrelevant under § 8C-l, 


Rule 402, and its admission contravened 
the strong public policy favoring settle- 
ment of controversies out of court. Cates 
v. Wilson, 83 N.C. App. 448, 350 S.E.2d 
898 (1986). 


Rule 412. Rape or sex offense cases; relevance of 
victim’s past behavior. 


Legal Periodicals. — For comment, 
“The Use of Rape Trauma Syndrome as 
Evidence in a Rape Trial: Valid or In- 


valid?”, see 21 Wake Forest L. Rev. 93 
(1985). 


CASE NOTES 


I. GENERAL CONSIDERATION. 


Exclusion of Evidence Held Error. 
— In a trial for rape and sexual offense 
against a child victim, where the only 
physical evidence corroborating the vic- 
tim’s testimony of rape was possibly at- 
tributable to the acts of a man other 
than the defendant, namely, the defen- 
dant’s adult son, exclusion of evidence 
about defendant’s son’s acts was prejudi- 
cial to the defendant in presenting his 


24 


defense to the charge of rape, and neces- 
sitated a new trial. State v. Ollis, 318 
N.C. 370, 348 S.E.2d 777 (1986). 

Victim Not Prohibited From Will- 
ingly Testifying. — Neither this rule 
nor its predecessor statute, § 8-58.6, 
prohibit a rape victim from willingly 
testifying as to her lack of sexual in- 
volvement for purposes of corroboration. 
State v. Stanton, — N.C. App. —, 353 
S.E.2d 385 (1987). 
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ARTICLE 6. 


Witnesses. 


Rule 601. General rule of competency; disqualifi- 
cation of witness. 


CASE NOTES 


III. Persons Interested in the Event of the Action. 


IV. Testimony Not Disqualified. 


I. GENERAL CONSIDERATION. 


The purpose of this section is to ex- 
clude evidence of statements of deceased 
persons since those persons are not 
available to respond. In re Will of 
Hester, — N.C. App. —, 353 S.E.2d 643 
(1987). 

This rule makes no change in the 
basic rules of competency as they 
have been stated by the North Carolina 
Supreme Court. In re Will of Leonard, 
82 N.C. App. 646, 347 S.E.2d 478 (1986). 

Section (c) of this rule is a compro- 
mise between the traditional “Dead 
‘Man’s Act” and complete abolition. Hunt 
v. Hunt, — N.C. App. —, 355 S.E.2d 519 
(1987). 

As to the applicability of section (c) 
of this rule, see Hunt v. Hunt, — N.C. 
App. —, 355 S.E.2d 519 (1987). 

A witness’ testimony is incompe- 
tent under the dead man’s statute if 
the witness is a party or is interested in 
the event, his or her testimony relates to 
‘a personal communication with the de- 
cedent, the action is against a personal 
representative of the decedent or a per- 
son deriving title or an interest from, 
through, or under the decedent, or the 
witness is testifying in his or her own 
behalf. In re will of Hester, — N.C. App. 
—, 353 S.E.2d 643 (1987). 

The competency of a witness is de- 
termined at the time the witness is 
called upon to testify. In re Will of 
Leonard, 82 N.C. App. 646, 347 S.E.2d 
478 (1986). 

The test of competency is the capac- 
ity of the proposed witness to under- 
stand and to relate under oath the facts 
which will assist the jury in determining 
the truth with respect to the ultimate 
facts. In re Will of Leonard, 82 N.C. App. 
646, 347 S.E.2d 478 (1986); State v. Jen- 
kins, 83 N.C. 616, 351 S.E.2d 299 (1986). 

Competency under both the new rules 
and the case law prior to their adoption 
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is the capacity of the proposed witness to 
understand and relate, under the obliga- 
tion of an oath, facts which will assist 
the jury in determining the truth of the 
matters as to which it is called upon to 
decide. State v. Hicks, 319 N.C. 84, 352 
S.E.2d 424 (1987). 

Ambiguity or Vagueness of Wit- 
ness on Voir Dire. — It matters not 
that some of a witness’ answers during 
voir dire are ambiguous or vague or that 
a witness is unable to answer some of 
the questions which are put to him. Such 
performance is not unusual when the 
witness is a young child. The same ap- 
plies for a mentally retarded individual. 
State v. Oliver, — N.C. App. —, 354 
S.E.2d 527 (1987). 

Discretion of Trial Court. — 

The competency of a witness is a mat- 
ter which rests in the sound discretion of 
the trial judge in the light of his or her 
examination of the observation of the 
particular witness. State v. Jenkins, 83 
N.C. App. 616, 351 S.E.2d 299 (1986); 
State v. Hicks, 319 N.C. 84, 352 S.E.2d 
424 (1987). 

Appellate Review of Trial Court’s 
Ruling. — Absent a showing that the 
trial court’s ruling as to the competency 
of a witness could not have been the re- 
sult of a reasoned decision, the ruling 
must stand on appeal. State v. Hicks, 
319 N.C. 84, 352 S.E.2d 424 (1987). 

Competency of Child to Testify. — 

There is no age below which one is 
incompetent, as a matter of law, to tes- 
tify. State v. Jenkins, 83 N.C. App. 616, 
351 S.E.2d 299 (1986). 

Effect of Mental Illness on Compe- 
tency. — Even when the trial court 
finds that a witness is presently suffer- 
ing from a mental illness, the witness 
may testify if he has sufficient under- 
standing to apprehend his obligation to 
tell the truth and is able to give a correct 
account of the matters he seeks to testify 
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about. In re Will of Leonard, 82 N.C. 
App. 646, 347 S.E.2d 478 (1986). 

An interested party may testify to 
oral communications with a dece- 
dent or lunatic where his mental ca- 
pacity is in issue, the interested party 
expresses an opinion thereon, and the 
basis for the opinion includes the com- 
munications and personal transactions 
testified to. Peterson v. Finger, 82 N.C. 
App. 748, 348 S.E.2d 351 (1986). 

Finding of Incompetency Upheld. 
— The trial judge did not abuse her dis- 
cretion by finding that witness was inca- 
pable of remembering, understanding, 
and relating to the jury matters of detail 
concerning holographic will in question, 
where the events and conversations 
which the witness would have testified 
about occurred during the period of 
1979-1982, and where the witness could 
not remember having twice been invol- 
untarily committed during that same 
period of time. In re Will of Leonard, 82 
N.C. App. 646, 347 S.E.2d 478 (1986). 

Cited in Smith v. Allison, 83 N.C. 
App. 232, 349 S.E.2d 623 (1986). 


Ill. PERSONS INTERESTED IN 
THE EVENT OF THE ACTION. 


Legal or Pecuniary Interest in the 
Outcome. — To be disqualified as a wit- 
ness interested in the event of the ac- 
tion, the witness must have a direct le- 
gal or pecuniary interest in the outcome 
of the litigation. In re Will of Hester, — 
N.C. App. —, 353 S.E.2d 643 (1987). 

A named executor is not a person 
interested in the event of the caveat pro- 
ceeding within the meaning of the dead 
man’s statute. In re Will of Hester, — 
N.C. App. —, 353 S.E.2d 648 (1987). 

The named executor’s membership 
in a church, which was a beneficiary 
under the contested will, was too tenu- 
ous an interest to come within the mean- 
ing of the dead man’s statute. In re Will 
of Hester, — N.C. App. —, 353 S.E.2d 
643 (1987). 

Propounders and Caveators. — In 
a proceeding for the probate of a will, 
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both propounders and caveators are par- 
ties interested in the event within the 
meaning and spirit of subsection (c) of 
this section. In re Will of Hester, — N.C. 
App. —, 353 S.E.2d 643 (1987). 

A beneficiary under a will may not 
testify as to communications with 
the deceased, but he or she may give 
an opinion, based on his or her own ob- 
servations, as to the issue of the dece- 
dent’s mental capacity at the time of the 
execution of the will and testify to trans- 
actions with the deceased as being a part 
of the basis of the opinion. In re Will of 
Hester, — N.C. App. —, 353 S.E.2d 643 
(1987). 


IV. TESTIMONY NOT 
DISQUALIFIED. 


Seven-Year-Old Child Competent 
to Testify. — Where the voir dire record 
revealed that although the seven-year- 
old child did not understand her obliga- 
tion to tell the truth from a religious 
point of view and had no fear of certain 
retribution for mendacity, she knew the 
difference between the truth and a lie, 
indicated a capacity to understand and 
relate facts to the jury concerning the 
defendant’s assaults upon her, a compre- 
hension of the difference between truth 
and untruth, and her obligation to tell 
the truth, and affirmed her intention to 
do so, the victim’s testimony met the 
standards of this rule. State v. Hicks, 
319 N.C. App. 84, 352 S.E.2d 424 (1987). 

Where executor does not qualify as 
a person interested in the outcome of 
the caveat proceeding, his testimony 
regarding oral communications with the 
decedent is competent. In re Will of 
Hester, — N.C. App. —, 353 S.E.2d 643 
(1987). 

Where the executor drafted the 
will, his testimony regarding dece- 
dent’s mental capacity was properly 
admitted for the purpose of showing the 
basis for his opinion that at the crucial 
time decedent had the requisite mental 
capacity. In re Will of Hester, — N.C. 
App. —, 353 S.E.2d 643 (1987). 
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Rule 603. Oath or affirmation. 


CASE NOTES 


Cited in State v. Ramey, 318 N.C. 
457, 349 S.E.2d 566 (1986). 


Rule 607. Who may impeach. 


CASE NOTES 


The anti-impeachment rule and ex- 
ceptions thereto were abolished with 
the adoption of the North Carolina 
Rules of Evidence. 

Statement Held Inadmissible for 
Impeachment. — Where witness never 
testified to his recollection of the events 
in question either before or after the 
court admitted his statement, he never 
testified to something with which his 


statement was inconsistent. Thus his 
statement was not admissible for the 
limited purpose of impeachment, and 
the court erred in admitting it. State v. 
Platt, — N.C. App. —, 354 S.E.2d 332 
(1987). 

Cited in State v. Hosey, 318 N.C. 330, 
348 S.E.2d 805 (1986); State v. Ramey, 
318 N.C. 457, 349 S.E.2d 566 (1986). 


Rule 608. Evidence of character and conduct of 


witness. 


CASE NOTES 


Departure from Former Prac- 
tice. — 

This rule curtailed former North Car- 
olina practice allowing cross-examina- 
tion of a defendant for impeachment 
purposes regarding any prior miscon- 
duct not resulting in a conviction, as 
long as the prosecutor had a good-faith 
basis for the question. State v. Scott, 318 
N.C. 237, 347 S.E.2d 414 (1986). 

With the introduction of subsection (a) 
of this rule, the long-standing North 
Carolina rule against allowing a witness 
to testify as to his or her own opinion of 
another’s character for truth and verac- 
ity was abrogated. State v. Morrison, 84 
N.C. App. 41, 351 S.E.2d 810 (1987). 

Admissibility of Evidence under 
Subsection (b). — Inquiries concerning 
prior criminal acts or specific acts of 
misconduct must now be limited to con- 
duct which bears upon or is relevant to 
the witness’ propensity to truthfulness 
or untruthfulness. State v. Bailey, 80 
N.C. App. 678, 343 S.E.2d 434, petition 
for cert. improvidently allowed, 318 N.C. 
652, 350 S.E.2d 94 (1986). 

Determination of admissibility under 
this rule rests on whether the alleged 
prior misconduct elicited at trial was 
probative of defendant’s truthfulness or 
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lack thereof. State v. Scott, 318 N.C. 
237, 347 S.E.2d 414 (1986). 

Specific instances of the conduct of a 
witness, for the purpose of attacking the 
witness’ credibility, may be inquired 
into on cross-examination of the witness 
only if they are “probative of truthful- 


ness or untruthfulness.” State  v. 
Clemmons, — N.C. —, 353 S.E.2d 209 
(1987). 


Before a witness may testify as to 
another witness’s reputation, a foun- 
dation must be laid showing that the 
testifying witness has sufficient contact 
with the community to enable him or 
her to be qualified as knowing the gen- 
eral reputation of the person in ques- 
tion. State v. Morrison, 84 N.C. App. 41, 
351 S.E.2d 810 (1987). 

The phrase “as provided in Rule 
405(a)” was inserted in subsection (a) of 
this rule to make clear that expert testi- 
mony on the credibility of a witness is 
not admissible. State v. Aguallo, 318 
N.C. 590, 350 S.E.2d 76 (1986). 

Expert Opinion on Credibility. — 

In a prosecution for taking indecent 
liberties with a child, testimony of two 
witnesses for the State, a pediatrician 
and a child psychologist, that in their 
opinion the child had testified truth- 
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fully, did not meet the requirements for 
expert testimony, as it concerned the 
credibility of a witness, a field in which 
jurors are supreme and require no assis- 
tance, rather than some fact involving 
scientific, technical or other specialized 
knowledge, and as character evidence, 
the testimony violated the provisions of 
Rule 405 (a) and this rule. State v. 
Holloway, 82 N.C. App. 586, 347 S.E.2d 
72 (1986). 

Testimony of pediatrician that in her 
opinion the victim of alleged sexual 
abuse was “believable” was inadmissible 
under this rule and Rule 405. State v. 
Aguallo, 318 N.C. 590, 350 S.E.2d 76 
(1986). 

This rule and Rule 405(a), read to- 
gether, forbid an expert’s opinion testi- 
mony as to the credibility of a witness. 
State v. Chul Yun Kim, 318 N.C. 614, 
350 S.E.2d 347 (1986). 

Testimony of child psychologist as to 
child rape victim’s truthfulness during 
her evaluation and treatment was not 
admissible, where her sessions with the 
child began as a result of the acts which 
resulted in charges against the defen- 
dant and involved psychotherapy to as- 
sist the victim in overcoming her nega- 
tive responses to the incidents, as the 
question posed by the prosecutor to 
which this testimony was responsive 
clearly invoked the psychologist’s status 
as an expert and sought to establish the 
credibility of the victim as a witness. 
State v. Chul Yun Kim, 318 N.C. 614, 
350 S.E.2d 347 (1986). 

Section 8C-1, Rules 405(a) and subsec- 
tion (a) of this rule, read together, for- 
bids an expert’s opinion testimony as to 
the credibility of a witness; this rule ap- 
plies to child witnesses as well as adults. 
State v. Jenkins, 83 N.C. App. 616, 351 
S.E.2d 299 (1985). 

In prosecution for taking indecent lib- 
erties with children, the trial court com- 
mitted prejudicial error in allowing a 
child psychologist to give his expert 
opinion as to whether children lie about 
sexual abuse, where his testimony re- 
ferred in part to the individual wit- 
nesses and not just to children in gen- 
eral. State v. Jenkins, 83 N.C. App. 616, 
351 S.E.2d 299 (1986). 

This rule and Rule 405(a) prohibit the 
admission of expert testimony on the is- 
sue of credibility of a witness. State v. 
Teeter, — N.C. App. —, 355 S.E.2d 804 
(1987), holding, however, that erroneous 
admission of testimony did not entitle 
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defendant to a new trial absent preju- 
dice. 

Opinion and Reputation Evidence 
on Credibility. — Both opinion and 
reputation evidence are admissible as 
evidence pertaining to a witness’ credi- 
bility under this rule and Rule 405. 
State v. Oliver, — N.C. App. —, 354 
S.E.2d 527 (1987). 

Ability to Distinguish Reality from 
Fantasy. — Question asked of expert as 
to whether or not mentally retarded 
adult who had been sexually assaulted 
had any mental condition which would 
generally affect her ability to distin- 
guish reality from fantasy was within 
the scope of the expert witness’ expertise 
and did not amount to an impermissible 
opinion with respect to defendant’s guilt 
or innocence. State v. Teeter, — N.C. 
App. —, 355 S.E.2d 804 (1987). 

Extrinsic evidence of sexual mis- 
conduct. — 

In accord with the main volume. See 
State v. Clemmons, — N.C. —, 353 
S.E.2d 209 (1987). 

Cross-Examination Held Proper. 
— A specific instance of false swearing 
is clearly probative of untruthfulness; 
thus, it was permissible for the prosecu- 
tor to impeach and cast doubt upon the 
defendant witness’s testimony in a mur- 
der case by cross-examining him con- 
cerning a previous false statement made 
under oath to a magistrate. State v. 
Springer, 83 N.C. App. 657, 351 S.E.2d 
120 (1986). 

Cross-Examination 
proper. — 

In prosecution for rape, sexual offense 
and crime against nature, cross-exami- 
nation of defendant with regard to other 
nonconsensual sexual activity with an- 
other woman was not relevant on the 
question of the victim’s consent, and 
where defendant’s only defense was con- 
sent, this cross-examination inquiry was 
clearly prejudicial and required a new 
trial. State v. Bailey, 80 N.C. App. 678, 
343 S.E.2d 434, petition for cert. improv- 
idently allowed, 318 N.C. 652, 350 
S.E.2d 94 (1986). 

In a prosecution for first degree sexual 
offense involving three and four year old 
victims, testimony elicited from defen- 
dant during cross-examination, involv- 
ing instances of sexual relations or pro- 
clivities, fell outside the bounds of ad- 
missibility under this rule. State v. 
Scott, 318 N.C. 237, 347 S.E.2d 414 
(1986). 

Evidence that the defendant and the 
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murder victims belonged to a group in 
which the members participated in 
“black magic” and from which the defen- 
dant felt “cast out” did not support the 
State’s theory that the victim owed the 
defendant money for drugs and was in- 
terfering with his drug business, and 
carried a great potential for prejudicial 
impact on the defendant’s credibility; 
therefore, this evidence was inadmissi- 
ble to show motive under § 8C-1, Rule 
403 and inadmissible for attacking de- 
fendant’s credibility under § 8C-1, Rule 
610. State v. Kimbrell, 84 N.C. App. 59, 
351 S.E.2d 801 (1987). 

Evidence Held Inadmissible. — In 
trial for murder of defendant’s husband, 
specific instances of conduct regarding 
defendant’s alleged participation in 
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three previous unrelated murders were 
not probative of defendant’s character 
for truthfulness under section (b) of this 
rule, and were not admissible to prove 
motive under Rule 404(b). Thus the trial 
court committed prejudicial error in 
denying defendant’s motion in limine to 
prevent the district attorney from using 
the inadmissible evidence to impeach 
defendant. State v. Lamb, — N.C. App. 
—, 353 S.E.2d 857 (1987). 

Applied in State v. Hamrick, 81 N.C. 
App. 508, 344 S.E.2d 316 (1986). 

Cited in State v. White, 82 N.C. App 
358, 346 S.E.2d 243 (1986); State v. 
McKoy, 317 N.C. 519, 347 S.E.2d 374 
(1986); State v. Ramey, 318 N.C. 457, 
349 S.E.2d 566 (1986); State v. Clark, — 
N.C. —, 353 S.E.2d 205 (1987). 


Rule 609. Impeachment by evidence of conviction 


of crime. 


CASE NOTES 


Prosecutor’s Argument Held Im- 
proper. — Where evidence of defen- 
dant’s past convictions was offered and 
admitted solely to impeach defendant’s 
credibility, and this was the only legiti- 
mate purpose for which the evidence 
was admissible, it was error for the pros- 
ecutor in his argument to use defen- 
dant’s prior convictions primarily to 
characterize him as a bad man of a vio- 
lent, criminal nature and more likely to 
be guilty of the crime charged. State v. 
Tucker, 317 N.C. 532, 346 S.E.2d 417 
(1986). 

Error Not Prejudicial. — Although 
in a personal injury action it was error 
for defendant to elicit from plaintiff on 
cross-examination that he had been con- 
victed of speeding, this error was not 
prejudicial, where there was no reason- 
able probability that the jury would find 
plaintiffs testimony incredible merely 
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because he had been convicted on one 
occasion of speeding. Alexander v. Rob- 
ertson, 81 N.C. App. 502, 344 S.E.2d 352 
(1986). 

Even if admission of two cases in 
which the defendant was not actually in- 
volved constituted error, it was not so 
prejudicial as to justify a mistrial. State 
v. Fisher, 318 N.C. 512, 350 S.E.2d 334 
(1986). 

Admission of evidence concerning the 
defendant’s convictions for failure to fol- 
low a truck route and improper turning 
was improper under this rule, but the 
error was not prejudicial to the defen- 
dant in prosecution for driving while his 
license was revoked, where defendant 
admitted driving the van while his li- 
cense was revoked. State v. Gainey, 84 
N.C. App. 107, 351 S.E.2d 819 (1987). 

Cited in State v. Hall, — N.C. App. 
—, 355 S.E.2d 250 (1987). 


§ 8C-1, Rule 610 


1987 CUMULATIVE SUPP. 


§ 8C-1, Rule 611 


Rule 610. Religious beliefs or opinions. 


CASE NOTES 


Evidence Held Inadmissible. — Ev- 
idence that the defendant and the mur- 
der victims belonged to a group in which 
the members participated in “black 
magic” and from which defendant felt 
“cast out” did not support the State’s 
theory that the victim owed the defen- 
dant money for drugs and was interfer- 


ing with his drug business, and carried a 
great potential for prejudicial impact on 
defendant’s credibility; therefore, this 
evidence was inadmissible to show mo- 
tive under § 8C-1, Rule 403 and inad- 
missible for attacking defendant’s credi- 
bility under this rule. State v. Kimbrell, 
84 N.C. App. 59, 351 S.E.2d 801 (1987). 


Rule 611. Mode and order of interrogation and 


presentation. 


CASE NOTES 


The primary purpose of impeach- 
ment is to reduce or discount the credi- 
bility of a witness for the purpose of in- 
ducing the jury to give less weight to his 
testimony in arriving at the ultimate 
facts of the case. Any circumstance tend- 
ing to show a defect in the witness’ per- 
ception, memory, narration or veracity 
is relevant to this purpose. Medina v. 
Town & Country Ford, Inc., — N.C. App. 
—, 355 S.E.2d 831 (1987). 

The qualification “ordinarily,” 
used in subsection (c) of this rule, is 
to furnish a basis for denying the use of 
leading questions when the cross-exami- 
nation is cross-examination in form only 
and not in fact. The authority to sustain 
objections to leading questions directed 
to friendly witnesses in such situations 
is inherent in the discretion granted the 
trial court in this rule. State v. Hosey, 
318 N.C. 330, 348 S.E.2d 805 (1986). 

The use of leading questions is a 
matter of right during cross-exami- 
nation. State v. Mitchell, 317 N.C. 661, 
346 S.E.2d 458 (1986). 

Scope of Cross-Examination Is 
Subject to Court’s Control. — Cross- 
examination of an adverse witness is a 
matter of right, but the scope of cross- 
examination is subject to appropriate 
control by the court. State v. Hosey, 318 
N.C. 330, 348 S.E.2d 805 (1986). 

Relationship between Counsel and 
Witness Should Be Considered. — 
The rule prohibiting leading questions is 
not based on a technical distinction be- 
tween direct examination or cross-exam- 
ination, but on the alleged friendliness 
existing between counsel and his wit- 


30 


ness. Therefore, the trial court should 
consider the true relationship between 
the interrogator and the witness in rul- 
ing on the propriety of leading questions 
during either direct examination or 
cross-examination. State v. Hosey, 318 
N.C. 330, 348 S.E.2d 805 (1986). 

Findings as to Hostility or Friend- 
liness of Witness. — While the better 
practice would be for the trial court to 
make findings and conclusions and de- 
clare formally that a witness is friendly 
to the party cross-examining him or ad- 
verse to the party calling him as a wit- 
ness, when the record on appeal mani- 
festly shows that the witness was only 
ostensibly the witness of the party call- 
ing him or her and was entirely friendly 
to the party cross-examining him or her, 
the trial court does not commit revers- 
ible error by failing to make such a for- 
mal declaration. State v. Hosey, 318 
N.C. 330, 348 S.E.2d 805 (1986). 

Counsel May Be Allowed to Lead a 
Witness, etc. — 

When the witness has difficulty in un- 
derstanding the question because of age 
or maturity, or where inquiry is made 
into a subject of a delicate nature, such 
as sexual matters, leading questions are 
necessary to develop the witness’ testi- 
mony. State v. Oliver, — N.C. App. —, 
354 S.E.2d 527 (1987). 

Prohibition of Leading Questions 
Upheld. — In a prosecution for rape and 
incest, the trial court did not err by sus- 
taining the State’s objections to leading 
questions asked of defendant’s wife, a 
State’s witness who was only nominally 
adverse to the defendant. State v. Hosey, 


§ 8C-1, Rule 614 EVIDENCE CODE § 8C-1, Rule 701 


318 N.C. 330, 348 S.E.2d 805 (1986). —_ dant’s good character and reputation in 
Cumulative Character Evidence. the community. State v. Ramey, 318 
— It was not error for the trial judge,in N.C. 457, 349 S.E.2d 566 (1986). 


a trial for first degree sexual offense, af- Applied in Burriss v. Heavner, 83 
ter the defendant had called and exam- N.C. App. 538, 350 S.E.2d 897 (1986). 
ined six character witnesses, to ask him Stated in State v. Springer, 83 N.C. 


to list his seven remaining character App. 657, 351 S.E.2d 120 (1986). 
witnesses and have them stand and @ited in’Graen Hae Weare nai. 


state their names and addresses, where Neal, 83 N.C. App. 201, 349 S.E.2d 614 

the jury was informed by the comments : 

of the court and counsel that these wit- (1986); State) v:sBrooks, 83 N.C: “App. 
179, 349 S.E.2d 630 (1986). 


ness were present to attest to the defen- 


Rule 614. Calling and interrogation of witnesses 
by court. 


CASE NOTES 


When Judge’s Question Consti- could infer that the question intimated 
tutes Expression of Opinion. — A _ an opinion as to a factual issue, the wit- 
trial judge’s question, propounded for ness’ credibility or the defendant’s guilt. 
the purpose of clarification, is anexpres- State v. Ramey, 318 N.C. 457, 349 
sion of opinion only if a jury reasonably S.E.2d 566 (1986). 


Rule 615. Exclusion of witnesses. 
CASE NOTES 


Review on Appeal. — The trial showing of abuse of discretion. State v. 
court’s ruling on the motion to sequester Russell, — N.C. App. —, 352 S.E.2d 922 
is reviewable on appeal only upon a_ (1987). 


ARTICLE 7. 


Opinions and Expert Testimony. 


Rule 701. Opinion testimony by lay witness. 
CASE NOTES 


Testimony Upheld. — In a prosecu- asashorthand statement of facts; thus it 
tion under § 14-72.1(a) for willfully con- was not error for the court to fail to in- 
cealing merchandise, testimony of wit- struct the jury to disregard such testi- 
ness who characterized defendant’s ac- mony. State v. Williams, 319 N.C. 73, 
tivities in store as “concealing” mer- 352 S.E.2d 428 (1987). 
chandise merely described, in a short- Testimony Held Inadmissible. — 
hand form, the actions the witness ob- Testimony of police officer, testifying as 
served defendant make, and no error’ a lay witness on redirect examination, 
was committed. State v. Daye, 83 N.C. that a “child of that age does not have 
App. 444, 350 S.E.2d 514 (1986). the necessary information about sexual- 

In murder trial, it would not have _ ity to fantasize any of it” was so prejudi- 
been error to admit officer’s testimony to cial as to warrant a new trial, where the 
the effect that he observed that the vic- State’s case against the defendant was 
tim had been shot, as he was stating the almost totally dependent on the credibil- 
instantaneous conclusions of his mindas ity of the victim. State v. Bowman, — 
to the apperance or condition of the vic- N.C. App. —, 352 S.E.2d 437 (1987). 
tim, and such testimony was admissible Cited in State v. West, 317 N.C. 219, 
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§ 8C-1, Rule 702 


345 S.E.2d 186 (1986); Williams v. Sapp, 
83 N.C. App. 116, 349 S.E.2d 304 (1986); 
State v. Ramey, 318 N.C. 457, 349 
S.E.2d 566 (1986); Welborn v. Roberts, 


Rule 702. Testimony by 


Legal Periodicals. — For comment, 
“The Use of Rape Trauma Syndrome as 
Evidence in a Rape Trial: Valid or In- 
valid?”, see 21 Wake Forest L. Rev. 93 
(1985). 

For note, “State v. Stafford: Rape 
Trauma Syndrome and the Admissibil- 
ity of Statements Made by Rape Vic- 
tims,” see 64 N.C.L. Rev. 1364 (1986). 


1987 CUMULATIVE SUPP. 


§ 8C-1, Rule 702 


83 N.C. App. 340, 349 S.E.2d 886 (1986); 
Stonewall Ins. Co. v. Fortress Rein- 
surers Managers, Inc., — N.C. App. —, 
350 S.E.2d 131 (1986). 


experts. 


For note, “Nurse Malpractice in North 
Carolina: The Standard of Care,” see 65 
N.C.L. Rev. 579 (1987). 

For note, “Discovery and Testimony of 
Unretained Experts: Creating a Clear 
and Equitable Standard to Govern Com- 
pliance with Subpoenas,” see 1987 Duke 
L.J. 140 (1987). 


CASE NOTES 


The test for admissibility, etc. — 

In accord with the main volume. See 
State v. Anderson, — N.C. App. —, 354 
S.E.2d 264 (1987). 

Qualifications of Expert. — 

In the absence of a stipulation, wit- 
ness whom a party is attempting to 
qualify as an expert must testify to his 
qualifications as set forth in this rule. 
State v. Oliver, — N.C. App. —, 354 
S.E.2d 527 (1987). 

Court may not rule that a witness 
is an expert on the basis that another 
court has found him to be an expert. 
State v. Oliver, — N.C. App. —, 354 
S.E.2d 527 (1987). 

Basis of Opinion. — While baseless 
speculation can never “assist” the jury 
under this rule and is therefore inadmis- 
sible, an expert need not reveal the basis 
of his or her opinion absent a specific 
request by opposing counsel under 
§ 8C-1, Rule 705. Cherry v. Harrell, — 
N.C. —, 353 S.E.2d 433 (1987). 

Credibility. — In a prosecution for 
taking indecent liberties with a child, 
testimony of two witnesses for the State, 
a pediatrician and a child psychologist, 
that in their opinion the child had testi- 
fied truthfully, did not meet the require- 
ments for expert testimony, as it con- 
cerned the credibility of a witness, a 
field in which jurors are supreme and 
require no assistance, rather than some 
fact involving scientific, technical or 
other specialized knowledge, and as 
character evidence the testimony vio- 
lated the provisions of § 8C-1, Rules 
405(a) and 608. State v. Holloway, 82 
N.C. App. 586, 347 S.E.2d 72 (1986). 

Credibility of Children Who Re- 
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port Abuse. — In a prosecution for rape 
and sexual offense committed against a 
mentally defective female, the trial 
court did not err in allowing a pediatri- 
cian to testify on the credibility of chil- 
dren in general who report sexual abuse. 
State v. Oliver, — N.C. App. —, 354 
S.E.2d 527 (1987). 

Exhibition of Characteristics Con- 
sistent with Abuse. — Opinion of ex- 
pert witness that mentally retarded 
adult exhibited behavioral characteris- 
tics consistent with sexual abuse was 
within the scope of permissible expert 
testimony, where it was based upon his 
experience in treating sexually abused 
mentally retarded persons, his familiar- 
ity with research and literature in that 
field, and his personal examination of 
the victim. State v. Teeter, — N.C App. 
—, 355 S.E.2d 804 (1987). 

Self-Defense. — Pathologist who per- 
formed the autopsy on murder victim 
was clearly in a position to assist the 
jury in understanding the nature of the 
deceased’s wound and in determining 
whether defendant, in fact, acted in self- 
defense when he shot the deceased, and 
therefore, he was properly allowed to 
testify to these matters in the form of an 
opinion, even though self-defense was an 
ultimate issue in the case. State v. Saun- 
ders, 317 N.C. 308, 345 S.E.2d 212 
(1986). 

“Psychological autopsy” on dece- 
dent, involving interviewing family 
members and reviewing records to deter- 
mine the probable cause of death or the 
decedent’s state of mind at the time of 
his death, was competent and properly 
admitted for the purpose of determining 


§ 8C-1, Rule 703 


the mental state of the deceased at the 
time of his suicide in a workers’ compen- 
sation proceeding wherein plaintiff al- 
leged that decedent’s suicide was caused 
by a dysthymic disorder (depression) 
caused by his employment as a police 
officer. Harvey v. Raleigh Police Dep't, 
— N.C. App. —, 355 S.E.2d 147 (1987). 

Demonstration by Medical Exam- 
iner. — It was not error for the court to 
permit medical examiner to demon- 
strate with the use of the murder 
weapon, a .357 magnum, that he, a man 
approximately the size of the victim, 
could not shoot himself in the head with 
the gun from the necessary distance. 
State v. Benjamin, 83 N.C. App. 318, 
349 S.E.2d 878 (1986). 

S.B.I. Lab Technician. — Trial court 
in a murder trial did not commit revers- 
ible error by permitting a State Bureau 
of Investigation laboratory technician to 
testify as to how a level of gunshot resi- 
due could have gotten on the victim’s 
hands, and as to how the failure of the 
defendant’s gunshot residue test to pro- 
vide conclusive results could have been 
caused by the passage of 31/2 hours since 
the time of the shooting and by activity 
on the part of the defendant. State v. 
Benjamin, 83 N.C. App. 318, 349 S.E.2d 
878 (1986). 

Physician. — In prosecution for rape 
and taking indecent liberties with a 
minor, testimony of a stipulated expert 
physician and surgeon specializing in 
family medicine that a child’s delay in 
reporting an incident of child sexual 
abuse was normal, based on his knowl- 
edge, skill, experience, training and edu- 
cation as a physician, was not error 
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where the physician’s testimony was 
used to corroborate the victim’s credibil- 
ity after the defendant’s cross-examina- 
tion attacked her credibility. State v. 
Bowman, — N.C. App. —, 352 S.E.2d 
437 (1987). 

While the existence of other possible 
causes of the plaintiffs ruptured disk 
might have reduced the weight accorded 
to the physician’s opinion, such other 
possibilities did not alone render inad- 
missible the physician’s opinion that an 
automobile accident caused her injury. 
Cherry v. Harrell, — N.C. App. —, 353 
S.E.2d 433 (1987). 

Expert on Cause of Fires. — In a 
civil action wherein plaintiff sought to 
recover proceeds of a fire insurance pol- 
icy issued to plaintiffs by defendant, the 
trial court did not err in allowing a pro- 
fessor who had a doctorate in chemical 
engineering and had taught thermody- 
namics and heat transfer (the underly- 
ing sciences of fire and its propagation), 
had since 1946 done consulting work for 
various companies and individuals in fo- 
rensics in connection with fires and ex- 
plosions, had been called upon to do in- 
vestigations with the purpose of giving 
an opinion as to the cause and origin of 
fires, and had been previously qualified 
as an expert to testify within these areas 
in the courts of this state to testify as an 
expert on the cause and origin of the 
fire. Wiles v. North Carolina Farm Bu- 
reau Mut. Ins. Co., — N.C. App. —, 354 
S.E.2d 248 (1987). 

Cited in Williams v. Sapp, 83 N.C. 
App. 116, 349 S.E.2d 304 (1986); 
Welborn v. Roberts, 83 N.C. App. 340, 
349 S.E.2d 886 (1986). 


Rule 703. Bases of opinion testimony by experts. 


CASE NOTES 


“Reasonably Relied Upon” Stan- 
dard.— 

The plaintiffs statements made to the 
physician for the purpose of treatment 
were adequate to support the physician’s 
opinion as a statement “reasonably re- 
lied upon by experts in the particular 
field” under this rule. Cherry v. Harrell, 
— N.C. App. —, 353 S.E.2d 433 (1987). 

Expert need not testify from per- 
sonal knowledge, etc. — 

In accord with the main volume. See 
Liss of Carolina, Inc. v. South Hills 
Shopping Center, Inc., — N.C. App. —, 
354 S.E.2d 549 (1987). 
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Physician. — The physician’s diagno- 
sis and treatment of the plaintiffs inju- 
ries constituted a pre-trial personal per- 
ception upon which he was entitled to 
base his opinion pursuant to this rule. 
Cherry v. Harrell, — N.C. App. —, 353 
S.E.2d 433 (1987). 

Opinion of Another Physician. — 
While one physician may not base his 
opinion solely on the statement of opin- 
ion of another physician, when a physi- 
cian as an expert witness bases an opin- 
ion upon reliable information, including 
a consistent opinion of another physi- 
cian, the second physician’s opinion is 


§ 8C-1, Rule 704 


admissible. Donavant v. Hudspeth, 318 
N.C. 1, 347 S.E.2d 797 (1986), decided 
under former § 8-58.14. 

Although generally statements by one 
treating physician to another are inher- 
ently reliable, may be used as the basis 
for an expert opinion, and are admissi- 
ble in evidence to show the basis for the 
expert opinion, when the trial judge de- 
termines on voir dire that the source of 
the physician’s statement is in fact unre- 
liable, he may exclude the statement as 
evidence for any purpose. If the opinion 
of the physician testifying as an expert 
is based solely on the unreliable state- 
ment, the physician should not be al- 
lowed to state the opinion. If, on the 
other hand, the opinion is based upon 
sufficient additional, reliable facts and 
data, the trial judge may allow the ex- 
pert to state his opinion, notwithstand- 
ing his statement that he also relied in 
part upon unreliable information. 
Donavant v. Hudspeth, 318 N.C. 1, 347 
S.E.2d 797 (1986), decided under former 
§ 8-58.14. 

Behavioral Characteristics Consis- 
tent with Abuse. — Opinion of expert 
witness that mentally retarded adult ex- 
hibited behavioral characteristics con- 
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sistent with sexual abuse was within the 
scope of permissible expert testimony, 
where it was based upon his experience 
in treating sexually abused mentally re- 
tarded persons, his familiarity with re- 
search and literature in that field, and 
his personal examination of the victim. 
State v. Teeter, — N.C. App. —, 355 
S.E.2d 804 (1987). 

Admission of Expert Testimony 
Upheld. — Where plaintiffs expert wit- 
ness testified regarding his opinion 
about what the projected net income of 
plaintiffs store would have been if it had 
remained in business, and at defendant’s 
request, the witness disclosed the under- 
lying information upon which he based 
his opinion, which information included 
records kept for accounting purposes by 
the expert witness and data supplied to 
him by plaintiffs management em- 
ployees, the court did not err in allowing 
the witness to give his opinion to the 
loss of profits suffered by plaintiff as a 
result of defendant’s breach of the lease 
contract. Liss of Carolina, Inc. v. South 
Hills Shopping Center, Inc., — N.C. 
App. —, 354 S.E.2d 549 (1987). 

Cited in Best v. Best, 81 N.C. App. 
337, 344 S.E.2d 363 (1986). 


Rule 704. Opinion on ultimate issue. 


Legal Periodicals. For note, 
“State v. Stafford: Rape Trauma Syn- 
drome and the Admissibility of State- 


ments Made by Rape Victims,” see 64 
N.C.L. Rev. 1364 (1986). 


CASE NOTES 


This rule allows testimony on ulti- 
mate issues. Welborn v. Roberts, 83 
N.C. App. 340, 349 S.E.2d 886 (1986). 

And Abrogates Doctrine Exclud- 
ing Such Testimony. — This rule abro- 
gates the doctrine that opinion testi- 
mony should be excluded for the reason 
that it goes to the ultimate issue which 
should be decided by the trier of fact. 
Green Hi-Win Farm, Inc. v. Neal, 83 
N.C. App. 201, 349 S.E.2d 614 (1986). 

Legal Conclusions. — 

In accord with the main volume. See 
Murrow v. Daniels, — N.C. App. —, 355 
S.E.2d 204 (1987). 

“Gross negligence” clearly has le- 
gal significance and that characteriza- 
tion by expert witness should not have 
been permitted. Murrow v. Daniels, — 
N.C. App. —, 355 S.E.2d 204 (1987). 

Admission of Expert Testimony 
Upheld. — 
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Pathologist who performed the au- 
topsy on murder victim was clearly in a 
position to assist the jury in understand- 
ing the nature of the deceased’s wound 
and in determining whether defendant, 
in fact, acted in self-defense when he 
shot the deceased, and therefore, he was 
properly allowed to testify to these mat- 
ters in the form of an opinion, even 
though self-defense was an ultimate is- 
sue in the case. State v. Saunders, 317 
N.C. 308, 345 S.E.2d 212 (1986). 

Testimony of lay persons and experts, 
in an action brought to settle a boundary 
dispute, that the boundary to the prop- 
erty was as they had described it was 
not objectionable merely because it re- 
lated to an ultimate issue in the case. 
Welborn v. Roberts, 83 N.C. App. 340, 
349 S.E.2d 886 (1986). 

The physician’s testimony in a per- 


§ 8C-1, Rule 705 


sonal injury suit involving an automo- 
bile accident was not inadmissible for 
failure to state it was based on “reason- 
able medical probability.” Cherry v. 
Harrell, — N.C. App. —, 353 S.E.2d 433 
(1987). 

Admission of Testimony Held 
Error. — In an action wherein plaintiff 
sought a decree quieting title in a cer- 
tain tract and determining that she had 
an unrestricted easement from the state 
road to that tract, the trial court erred in 
allowing an expert witness, an attorney, 
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to give his opinion that, as a matter of 
law, plaintiff was entitled to an ease- 
ment by implication. Williams v. Sapp, 
83 N.C. App. 116, 349 S.E.2d 304 (1986). 

In a personal injury case in which 
there was an allegation of excessive 
speed, where the court charged on exces- 
Sive speed as an act of negligence, it was 
prejudicial error to admit the testimony 
of the highway patrolman as to his opin- 
ion of the speed of defendant’s vehicle. 
Fowler v. Graves, 83 N.C. App. 403, 350 
S.E.2d 155 (1986). 


Rule 705. Disclosure of facts or data underlying 
expert opinion. 


CASE NOTES 


Expert Need Not Testify, etc. — 

In accord with the main volume. See 
Liss of Carolina, Inc. v. South Hills 
Shopping Center, Inc., — N.C. App. —, 
354 S.E.2d 549 (1987). 

Request for Basis for Testimony. — 
While baseless speculation can never 
“assist” the jury under § 8C-1, Rule 702 
and is therefore inadmissible, an expert 
need not reveal the basis of his or her 
opinion absent a specific request by op- 
posing counsel under this rule. Cherry v. 
Harrell, — N.C. —, 353 S.E.2d 433 
(1987). 

Opinion of Another Physician. — 
While one physician may not base his 
opinion solely on the statement of opin- 
ion of another physician, when a physi- 
cian as an expert witness bases an opin- 
ion upon reliable information, including 
a consistent opinion of another physi- 
cian, the second physician’s opinion is 
admissible. Donavant v. Hudspeth, 318 
N.C. 1, 347 S.E.2d 797 (1986), decided 
under former § 8-58.14. 

Although generally statements by one 
treating physician to another are inher- 
ently reliable, may be used as the basis 
for an expert opinion, and are admissi- 
ble in evidence to show the basis for the 
expert opinion, when the trial judge de- 
termines on voir dire that the source of 
the physician’s statement is in fact unre- 
liable, he may exclude the statement as 
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evidence for any purpose. If the opinion 
of the physician testifying as an expert 
is based solely on the unreliable state- 
ment, the physician should not be al- 
lowed to state the opinion. If, on the 
other hand, the opinion is based upon 
sufficient additional, reliable facts and 
data, the trial judge may allow the ex- 
pert to state his opinion notwithstand- 
ing his statement that he also relied in 
part upon unreliable information. 
Donavant v. Hudspeth, 318 N.C. 1, 347 
S.E.2d 797 (1986), decided under former 
§ 8-58.14. 

Admission of Expert Testimony 
Upheld. — 

Where plaintiffs expert witness testi- 
fied regarding his opinion about what 
the projected net income of plaintiffs 
store would have been if it had remained 
in business, and at defendant’s request, 
the witness disclosed the underlying in- 
formation upon which he based his opin- 
ion, which information included records 
kept for accounting purposes by the ex- 
pert witness and data supplied to him by 
plaintiffs management employees, the 
court did not err in allowing the witness 
to given his opinions to the loss of profits 
suffered by plaintiff as a result of defen- 
dant’s breach of the lease contract. Liss 
of Carolina, Inc. v. South Hills Shopping 
Center, Inc., — N.C. App. —, 354 S.E.2d 
549 (1987). 


§ 8C-1, Rule 801 
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ARTICLE 8. 


Hearsay. 


Rule 801. Definitions and exception for admissions 
of a party-opponent. 


Legal Periodicals. — For article, 
“Guilt by Intuition: The Insufficiency of 
Prior Inconsistent Statements To Con- 
vict,” see 65 N.C.L. Rev. 1 (1986). 

For note, “State v. Smith: Facilitating 
the Admissibility of Hearsay State- 


CASE 


Hearsay Defined. — 

Hearsay is defined as a statement, 
other than one made by the declarant 
while testifying at the trial or hearing, 
offered in evidence to prove the truth of 
the matter asserted. If a statement is of- 
fered for any other purpose, it is admis- 
sible. Hall v. Coplon, — N.C. App. —, 
355 S.E.2d 195 (1987). 

Adoption of Another’s Statement 
as One’s Own. — A person may ex- 
pressly adopt another’s statement as his 
own, or an adoptive admission may be 
implied from other conduct of a party 
which manifests circumstantially the 
party’s assent to the truth of a statement 
made by another person. FCX, Inc. v. 
Caudill, — N.C. App. —, 354 S.E.2d 767 
(1987). 

Adoptive admissions fall generally 
into two categories — those implied 
from the affirmative act of a party, and 
those implied from silence or a failure to 
respond in circumstances that call for a 
response. FCX, Inc. v. Caudill, — N.C. 
App. —, 354 S.E.2d 767 (1987). 

Mere possession of a written state- 
ment does not manifest an adoption 
of its contents. FCX, Inc. v. Caudill, — 
N.C. App. —, 354 S.E.2d 767 (1987). 

Request for testing or other infor- 
mation does not automatically estab- 
lish an adoption of statements con- 
tained within the response. FCX, Inc. v. 
Caudill, — N.C. App. —, 354 S.E.2d 767 
(1987). 

Test on Admissions by Silence. — 
Regarding admissions by _ silence, 
whether the statement is oral or writ- 
ten, the critical inquiry is whether a rea- 
sonable person would have denied it un- 
der the circumstances. FCX, Inc. v. Cau- 
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ments in Child Sexual Abuse Cases,” see 
64 N.C.L. Rev. 1352 (1986). 

For note, “State v. Stafford: Rape 
Trauma Syndrome and the Admissibil- 
ity of Statements Made by Rape Vic- 
tims,” see 64 N.C.L. Rev. 1364 (1986). 


NOTES 


dill, — N.C. App. —, 354 S.E.2d 767 
(1987). 

The erroneous admission of hear- 
say is not always so prejudicial as to 
require a new trial. The defendant 
must still show that there was a reason- 
able possibility that a different result 
would have been reached at trial if the 
error had not been committed. State v. 
Hickey, 317 N.C. 457, 346 S.E.2d 646 
(1986). 

Statements of coconspirators 
made prior to, etc. — 

In accord with 1st paragraph in main 
volume. See State v. Collins, 81 N.C. 
App. 346, 344 S.E.2d 310, cert. granted, 
318 N.C. 418, 349 S.E.2d 601 (1986). 

When Conspiracy Ends. — 

When a conspiracy ends is a question 
of fact. State v. Collins, 81 N.C. App. 
346, 344 S.E.2d 310, cert. granted, 318 
N.C. 418, 349 S.E.2d 601 (1986). 

Evidence held sufficient to estab- 
lish prima facie the existence of a 
conspiracy to traffic in cocaine, so as to 
allow admission of statements of cocon- 
spirators. State v. Collins, 81 N.C. App. 
346, 344 S.E.2d 310, cert. granted, 318 
N.C. 418, 349 S.E.2d 601 (1986). 

Admission of Acts or Declarations 
of Coconspirator before Conspiracy 
Is Established. — While a prima facie 
case of conspiracy must be made out be- 
fore the close of the state’s evidence, the 
courts often permit the state to offer the 
acts or declarations of a coconspirator 
before the prima facie case of conspiracy 
is sufficiently established. State v. 
Brooks, 83 N.C. App. 179, 349 S.B.2d 
630 (1986). 

Coconspirator’s statement prop- 
erly admitted. — Statement made by 
coconspirator to reassure undercover 
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agent that drug trafficking transaction 
which was the subject of conspiracy 
would indeed occur, despite defendant’s 
prolonged absence after she received ad- 
vance payment, was admissible under 
this rule, even though defendant ab- 
sconded with the money involved in the 
transaction and the crime of trafficking 
was never completed. State v. Lipford, 
81 N.C. App. 464, 344 S.E.2d 307 (1986). 

Evidence Not Hearsay. — Testi- 
mony of plaintiffs father as to what his 
dead mother’s gift intentions were with 
regard to money given to plaintiff and 
her husband to purchase a house was 
not hearsay, although it may have been 
objectionable on other grounds. Hunt v. 
Hunt, — N.C. App. —, 355 S.E.2d 519 
(1987). 

Evidence Held Admissible. — In 
prosecution for kidnapping and robbery, 
it was not error for detective to testify to 
the actions of defendant’s wife in turn- 
ing over ring and bracelet taken from 
victim, on grounds that those actions 
constituted nonverbal statements, ex- 
cludable as hearsay, where the testi- 
mony was only offered to show that de- 
tective obtained the jewelry from defen- 
dant’s wife at defendant’s apartment, 
and was not offered to prove the matter 
asserted by the wife’s nonverbal con- 
duct, i.e., that the items in her posses- 


Rule 802. Hearsay rule. 


Legal Periodicals. For note, 
“State v. Smith: Facilitating the Admis- 
sibility of Hearsay Statements in Child 
Sexual Abuse Cases,” see 64 N.C.L. Rev. 
1352 (1986). 


EVIDENCE CODE 


§ 8C-1, Rule 802 


sion were the ones identified in the war- 
rant as stolen from the victim. State v. 
Parker, 81 N.C. App. 443, 344 S.E.2d 
330 (1986). 

In a case involving negligence of de- 
fendant leading to theft of jewelry sam- 
ples from car trunk, police investigative 
report was properly received for the lim- 
ited purpose of showing that a report of 
the theft was made under this rule, and 
was also admissible as substantive evi- 
dence, as a present sense impression un- 
der Rule 803(1) and under the excited 
utterance exception in Rule 803(2). 
Southern Watch Supply Co. v. Regal 
Chrysler-Plymouth, Inc., 82 N.C. App. 
21, 345 S.E.2d 453 (1986). 

Quoted in State v. Stafford, 317 N.C. 
568, 346 S.E.2d 463 (1986). 

Stated in State v. Bailey, 80 N.C. 
App. 678, 343 S.E.2d 434 (1986); State v. 
Wingard, 317 N.C. 590, 346 S.E.2d 638 
(1986). 

Cited in State v. Kuplen, 316 N.C. 
387, 343 S.E.2d 793 (1986); State v. 
Brown, 81 N.C. App. 622, 344 S.E.2d 817 
(1986); State v. Davis, 317 N.C. 315, 345 
S.E.2d 176 (1986); Donavant  v. 
Hudspeth, 318 N.C. 1, 347 S.E.2d 797 
(1986); State v. Aguallo, 318 N.C. 590, 
350 S.E.2d 76 (1986); State v. Williams, 
83 N.C. App. 527, 350 S.E.2d 914 (1986). 


For note, “State v. Stafford: Rape 
Trauma Syndrome and the Admissibil- 
ity of Statements Made by Rape Vic- 
tims,” see 64 N.C.L. Rev. 1364 (1986). 


CASE NOTES 


Applied in State v. Singleton, — N.C. 
App. —, 354 S.E.2d 259 (1987). 

Quoted in State v. Stafford, 317 N.C. 
568, 346 S.E.2d 463 (1986). 

Cited in State v. Hillard, 81 N.C. App. 
104, 344 S.E.2d 54 (1986); State v. 
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Davis, 317 N.C. 315, 345 S.E.2d 176 
(1986); State v. Wingard, 317 N.C. 590, 
346 S.E.2d 638 (1986); State v. Aguallo, 
318 N.C. 590, 350 S.E.2d 76 (1986); 
Hunt v. Hunt, — N.C. App. —, 355 
S.E.2d 519 (1987). 


§ 8C-1, Rule 803 


1987 CUMULATIVE SUPP. 


§ 8C-1, Rule 803 


Rule 803. Hearsay exceptions; availability of de- 
clarant immaterial. 


Legal Periodicals. — 

For article, “Guilt by Intuition: The 
Insufficiency of Prior Inconsistent State- 
ments To Convict,” see 65 N.C.L. Rev. 1 
(1986). 

For note, “State v. Smith: Facilitating 
the Admissibility of Hearsay State- 


CASE 


IX. Public Records and Reports. 
X. Vital Statistics. 
XI. Learned Treatises. 


I. GENERAL CONSIDERATION. 


This rule is virtually identical to 
the federal rule. Griffin v. Griffin, 81 
N.C. App. 665, 344 S.E.2d 828 (1986). 

Every writing sought to be admit- 
ted must be properly authenticated, and 
must satisfy the requirements of the 
“best evidence rule,” Rule 1002, or one of 
its exceptions, set forth in Rule 1003, et 
seq. Furthermore, if offered for a hear- 
Say purpose, the writing must fall 
within one or more of the exceptions to 
the hearsay rule established by this rule 
and Rule 804. FCX, Inc. v. Caudill, — 
N.C. App. —, 354 S.E.2d 767 (1987). 

The mere admission of incompe- 
tent hearsay evidence over proper 
objection does not require reversal. 
Rather, the party objecting must also 
show that the incompetent evidence 
caused some prejudice. Where the court 
sits as finder of fact, that party must 
show that the court relied on the incom- 
petent evidence in making its findings. 
Best v. Best, 81 N.C. App. 337, 344 
S.E.2d 363 (1986). 

Evidence tending to show state of 
mind is admissible as long as the declar- 
ant’s state of mind is a relevant issue 
and the possible prejudicial effect of the 
evidence does not outweigh its probative 
value. Griffin v. Griffin, 81 N.C. App. 
665, 344 S.E.2d 828 (1986). 

Cited in State v. Hickey, 317 N.C. 
457, 346 S.E.2d 646 (1986); Fowler v. 
Graves, 83 N.C. App. 403, 350 S.E.2d 
155 (1986); State v. Bowman, — N.C. 
App. —, 352 S.E.2d 437 (1987); State v. 
Platt, — N.C. App. —, 354 S.E.2d 332 
(1987). 


II. PRESENT SENSE 
IMPRESSION. 


Police Report. — In a case involving 


ments in Child Sexual Abuse Cases,” see 
64 N.C.L. Rev. 1352 (1986). 

For note, “State v. Stafford: Rape 
Trauma Syndrome and the Admissibil- 
ity of Statements Made by Rape Vic- 
tims,” see 64 N.C.L. Rev. 1364 (1986). 


NOTES 
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negligence of defendant leading to theft 
of jewelry samples from car trunk, police 
investigative report was properly re- 
ceived for the limited purpose of show- 
ing that a report of the theft was made 
under Rule 801, and was also admissible 
as substantive evidence under this rule 
as a present sense impression and an ex- 
cited utterance. Southern Watch Supply 
Co. v. Regal Chrysler-Plymouth, Inc., 82 
N.C. App. 21, 345 S.E.2d 453 (1986). 


Ill. EXCITED UTTERANCES. 


Continuation of Former Practice. 
— The “excited utterance” exception of 
subdivision (2) of this rule is a codifica- 
tion of the common-law exception, spon- 
taneous utterance. State v. Wingard, 
317 N.C. 590, 346 S.E.2d 638 (1986). 

The rationale for the admissibility 
of an excited utterance is its trust- 
worthiness. State v. Wingard, 317 N.C. 
590, 346 S.E.2d 638 (1986). 

Statement made by a person stand- 
ing near the spot where victim was 
shot, immediately after defendant shot 
the victim and bent over her with the 
gun still in his hand, was clearly a state- 
ment relating to the startling attack and 
shooting while the declarant was under 
the stress of excitement caused by the 
event; as such, it was an excited utter- 
ance within the meaning of subdivision 
(2) of this rule and was admissible into 
evidence, notwithstanding its hearsay 
character. State v. Wingard, 317 N.C. 
590, 346 S.E.2d 638 (1986). 

Mother’s Accusatory Statements. 
— In prosecution for manufacturing 
marijuana, the jury was entitled to con- 
sider the defendant’s mother’s excited 
utterances in the form of accusatory 
statements, made when she learned that 
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defendant was being arrested, and his 
responses thereto. State v. Beaver, 317 
N.C. 6438, 346 S.E.2d 476 (1986). 
Police Report. — In a case involving 
negligence of defendant leading to theft 
of jewelry samples from car trunk, police 
investigative report was properly re- 
ceived for the limited purpose of show- 
ing that a report of the theft was made 
under Rule 801, and was also admissible 
as substantive evidence under this rule 
as a present sense impression and an ex- 
cited utterance. Southern Watch Supply 
Co. v. Regal Chrysler-Plymouth, Inc., 82 
N.C. App. 21, 345 S.E.2d 453 (1986). 


IV. STATEMENTS FOR 
DIAGNOSIS OR TREATMENT. 


The basis for allowing, etc. — 

Statements made for the purpose of di- 
agnosis or treatment are inherently 
trustworthy and reliable because the pa- 
tient is motivated to tell the truth in or- 
der to receive proper diagnosis or treat- 
ment. State v. Oliver, — N.C. App. —, 
354 S.E.2d 527 (1987). 

Subdivision (4) of this rule does not 
limit the permissible testifying recip- 
ient of the statement to a treating 
physician, so long as the purpose of the 
declarant’s statement is to obtain medi- 
cal treatment for himself. Donavant v. 
Hudspeth, 318 N.C. 1, 347 S.E.2d 797 
(1986). 

Statements Made in Preparing 
“Rape Trauma Syndrome” Theory. 
— Testimony of pediatrician regarding 
statements of the prosecuting witness 
concerning symptoms she had experi- 
enced months earlier, which symptoms 
he indicated fulfilled some of the criteria 
for “rape trauma syndrome,” was not ad- 
missible in defendant’s rape trial, where 
witness’ statements were made not for 
purposes of diagnosis or treatment, but 
for the purpose of preparing and pre- 
senting the State’s “rape trauma syn- 
drome” theory at trial. State v. Stafford, 
317 N.C. 568, 346 S.E.2d 463 (1986). 

A statement made by one physi- 
cian to another regarding the nontesti- 
fying physician’s observations of the pa- 
tient and statements by yet a third phy- 
sician regarding his concerns about the 
patient’s condition did not come within 
the hearsay exception of statements 
made by a patient to a treating physi- 
cian. Donavant v. Hudspeth, 318 N.C. 1, 
347 S.E.2d 797 (1986), decided under 
law in effect prior to this chapter. 

Statements of child victim of sex- 
ual abuse to physician. — Statements 
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of child victim of sexual abuse were per- 
tinent to diagnosis and treatment as 
they suggested to physician the nature 
of the problem, in which, in turn, dic- 
tated the type of examination she per- 
formed for diagnostic purposes, and ad- 
ditionally, the victim’s identification of 
the defendant as perpetrator was perti- 
nent to continued treatment of victim’s 
possible psychological and emotional 
problems resulting from the rape. Thus, 
the victim’s statements to the physician 
were properly admitted under subsec- 
tion (4) of this rule. State v. Aguallo, 318 
N.C. 590, 350 S.E.2d 76 (1986). 

Statements made by children to a 
psychologist counselling them were 
admissible in custody proceeding as 
statements made to a psychologist for 
purposes of medical diagnosis or treat- 
ment. Best v. Best, 81 N.C. App. 337, 
344 S.E.2d 363 (1986). 

Statements of Mentally Retarded 
Victim to Psychologist. — In a prose- 
cution for rape and sexual offense com- 
mitted against a mentally retarded fe- 
male, drawings and statements made by 
the prosecuting witness during inter- 
view with psychologist were held admis- 
sible. State v. Oliver, — N.C. App. —, 
354 S.E.2d 527 (1987). 


VIII. OTHER EXCEPTIONS. 


Trials prior to July 1, 1984. — The 
requirement that hearsay evidence not 
falling within a recognized exception to 
the hearsay rule and offered because of 
necessity and a reasonable probability of 
truthfulness may be resorted to only 
when more probative evidence on the 
point cannot be procured through rea- 
sonable efforts applies to hearsay evi- 
dence offered in a trial conducted prior 
to the effective date of the North Caro- 
lina Rules of Evidence. Donavant v. 
Hudspeth, 318 N.C. 1, 347 S.E.2d 797 
(1986). 


Ix. PUBLIC RECORDS AND 
REPORTS. 


Reports, etc., from Investigation 
Pursuant to Authority Granted by 
Law. — Under subdivision (8)(C) of this 
rule, records, reports or statements, in 
any form, of public offices or agencies, 
setting forth factual findings, although 
hearsay, are admissible against the 
State in a criminal case if they result 
from an investigation made pursuant to 
authority granted by law, unless the 
sources of information or other circum- 
stances indicate a lack of trustworthi- 
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ness. State v. Acklin, 317 N.C. 677, 346 
S.B.2d 481 (1986). 

S.B.I. Reports. — In trial for first-de- 
gree rape and first-degree kidnapping, 
the trial court committed prejudicial 
error in refusing to admit laboratory re- 
ports prepared by two forensic chemists 
with the State Bureau of Investigation, 
showing that a hair examination com- 
parison on hairs taken from the victim’s 
head and pubic area and hairs taken 
from the defendant’s pubic area revealed 
that a pubic hair found in the pubic hair 
combings received from the victim after 
the rape was microscopically different 
from defendant’s pubic hairs, and that 
the semen found was not attributable to 
defendant. State v. Acklin, 317 N.C. 
677, 346 S.E.2d 481 (1986). 


X. VITAL STATISTICS. 


In case brought by widow of insured to 
recover under life insurance policy, coro- 
ner’s statement on death certificate that 
the gunshot wound which killed the in- 


Rule 804. Hearsay exceptions; 


able. 


Legal Periodicals. — For article, 
“Guilty by Intuition: The Insufficiency 
of Prior Inconsistent Statements To Con- 
vict,” see 65 N.C.L. Rev. 1 (19886). 


CASE 


IV. Belief of Impending Death. 
V. Unavailability as a Witness. 
VI. Statement against Interest. 


I. GENERAL CONSIDERATION. 


Every writing sought to be admit- 
ted must be properly authenticated, and 
must satisfy the requirements of the 
“best evidence rule,” Rule 1002, or one of 
its exceptions, set forth in Rule 1003, et 
seq. Furthermore, if offered for a hear- 
say purpose, the writing must fall 
within one or more of the exceptions to 
the hearsay rule established by Rule 803 
and this rule. FCX, Inc. v. Caudill, — 
N.C. App. —, 354 S.E.2d 767 (1987). 

Applied in State v. Giles, 83 N.C. 
App. 487, 350 S.E.2d 868 (1986). 

Stated in State v. Paige, 316 N.C. 
630, 343 S.E.2d 848 (1986). 

Cited in State v. Hickey, 317 N.C. 
457, 346 S.E.2d 646 (1986); State v. Rob- 
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sured was intentionally self-inflicted 
was not based on personal knowledge of 
the events which took place and could 
only be described as hearsay and conclu- 
sory. The admission of such a statement 
would thwart the fairness of the trial 
and in essence shift the burden of proof 
on the issue of the cause of death from 
defendant to plaintiff. Therefore, the ex- 
clusion of this statement on the death 
certificate was proper. Likewise, state- 
ments listing suicide as cause of death in 
medical examiner’s report were properly 
excluded at trial. Drain v. United Servs. 
Life Ins. Co., — N.C. App. —; 354 S.E.2d 
269 (1987). 


XI. LEARNED TREATISES. 


A party who fails to challenge the reli- 
ability of authority prima facie admissi- 
ble under subdivision (18) must over- 
come a presumption of admissibility on 
appeal. State v. Oliver, — N.C. App. —, 
354 S.E.2d 527 (1987). 


declarant unavail- 


For note, “State v. Smith: Facilitating 
the Admissibility of Hearsay State- 
ments in Child Sexual Abuse Cases,” see 
64 N.C.L. Rev. 1352 (1986). 


NOTES 


erts, 82 N.C. App. 733, 348 S.BE.2d 151 
(1986); State v. Aguallo, 318 N.C. 590, 
350 S.E.2d 76 (1986). 


Ill. OTHER EXCEPTIONS. 


Trial prior to July 1, 1984. — The 
requirement that hearsay evidence not 
falling within a recognized exception to 
the hearsay rule and offered because of 
necessity and a reasonable probability of 
truthfulness may be resorted to only 
when more probative evidence on the 
point cannot be procured through rea- 
sonable efforts applies to hearsay evi- 
dence offered in a trial conducted prior 
to the effective date of the North Caro- 
lina Rules of Evidence. Donavant v. 
Hudspeth, 318 N.C. 1, 347 S.E.2d 797 
(1986). 
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Statements by murder victim, not 
knowing of his impending death, in 
which he identified the defendant as the 
person who shot him, held admissible 
under this rule as other exceptions. 
State v. Penley, 318 N.C. 30, 347 S.E.2d 
783 (1986). 


IV. BELIEF OF IMPENDING 
DEATH. 


Videotape Recording of Identifica- 
tion. — In a murder trial, the trial court 
did not err in allowing the State to intro- 
duce a videotape recording of victim’s 
out-of-court identification of the defen- 
dant in a photographic line-up, made 
one day before his death, when he knew 
death was imminent. State v. Penley, 
318 N.C. 30, 347 S.E.2d 783 (1986). 


V. UNAVAILABILITY AS A 
WITNESS. 


The assertion of a conflict of inter- 
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est due to retention of witness’ law 
firm by the plaintiff subsequent to 
the first trial was not a privilege under 
paragraph (1) of subsection (a) of this 
rule, and the trial court erred in finding 
the witness to be unavailable and in ad- 
mitting his testimony from the first 
trial. Asheville Mall, Inc. v. F.W. Wool- 
worth Co., 83 N.C. App. 532, 350 S.E.2d 
875 (1986). 


VI. STATEMENT AGAINST 
INTEREST. 


Criminal Liability. — Subsection 
(b)(3) of this rule requires that in order 
for a statement to be admissible, it must 
actually subject the declarant to crimi- 
nal liability. State v. Singleton, — N.C. 
App. —, 354 S.E.2d 259 (1987). 


Rule 806. Attacking and supporting credibility of 


declarant. 


CASE NOTES 


Where the witness had formed an 
opinion as to the prosecuting wit- 
ness’ character for truth and verac- 
ity based on personal knowledge gained 
in the course of her position as prosecut- 
ing witness’ supervisor, this threshold 


requirement was all that was needed in 
order to allow her to testify as to such 
opinion. State v. Morrison, 84 N.C. App. 
41, 351 S.E.2d 810 (1987). 

Cited in State v. Ramey, 318 N.C. 
457, 349 S.E.2d 566 (1986). 


ARTICLE Q. 


Authentication and Identification. 


Rule 901. Requirement of authentication or identi- 


fication. 


CASE NOTES 


Every writing sought to be admit- 
ted must be properly authenticated, and 
must satisfy the requirements of the 
“best evidence rule,” Rule 1002, or one of 
its exceptions, set forth in Rule 1003, et 
seq. Furthermore, if offered for a hear- 
say purpose, the writing must fall 
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within one or more of the exceptions to 
the hearsay rule established by Rules 
803 and 804. FCX, Inc. v. Caudill, — 
N.C. App. —, 354 S.E.2d 767 (1987). 

Quoted in State v. West, 317 N.C. 
219, 345 S.E.2d 186 (1986). 
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Rule 902. Self-authentication. 


CASE NOTES 


Cause of Death — Death Certifi- 
cate. — In case brought by widow of in- 
sured to recover under life insurance 
policy, coroner’s statement on death cer- 
tificate that the gunshot wound which 
killed the insured was intentionally self- 
inflicted was not based on personal 
knowledge of the events which took 
place and could only be described as 
hearsay and conclusory. The admission 
of such a statement would thwart the 
fairness of the trial and in essence shift 
the burden of proof on the issue of the 
cause of death from defendant to plain- 


tiff. Therefore, the exclusion of this 
statement on the death certificate was 
proper. Drain v. United Servs. Life Ins. 
Co., — N.C. App. —, 354 S.E.2d 269 
(1987). 

Same — Medical Examiner’s Re- 
port. — In case brought by widow of in- 
sured to recover under life insurance 
policy, statements listing suicide as the 
cause of death in medical examiner’s re- 
port were properly excluded at trial. 
Drain v. United Servs. Life Ins. Co., — 
N.C. App. —, 354 S.E.2d 269 (1987). 


ARTICLE 10. 


Contents of Writings, Recordings and Photographs. 


Rule 1002. Requirement of original. 


CASE NOTES 


Every writing sought to be admit- 
ted must be properly authenticated, and 
must satisfy the requirements of this 
rule, the “best evidence rule,” or one of 
its exceptions, set forth in Rule 1003, et 
seq. Furthermore, if offered for a hear- 
say purpose, the writing must fall 
within one or more of the exceptions to 
the hearsay rule established by Rules 
803 and 804. FCX, Inc. v. Caudill, — 
N.C. App. —, 354 S.E.2d 767 (1987). 

When Document Must Be Pro- 
duced. — This rule, better known as the 
“best evidence rule,” requires the pro- 
duction of a document only where the 


Rule 1003. Admissibility 
CASE 


Every writing sought to be admit- 
ted must be properly authenticated, and 
must satisfy the requirements of the 
“best evidence rule,” Rule 1002, or one of 
its exceptions, set forth in this rule. Fur- 
thermore, if offered for a hearsay pur- 


contents or terms of the document are in 
question. Drain v. United Servs. Life 
Ins. Co., — N.C. App. —, 354 S.E.2d 269 
(1987). 

The order in which notes written 
by defendant were read and intro- 
duced as exhibits had no bearing on 
whether the writing itself violated the 
best evidence rule, and in view of the 
fact that the State produced the original 
notes in proving the contents of the 
notes, there was no violation of the best 
evidence rule. State v. Wingard, 317 
N.C. 590, 346 S.E.2d 638 (1986). 


of duplicates. 


NOTES 


pose, the writing must fall within one or 
more of the exceptions to the hearsay 
rule established by Rules 803 and 804. 
FCX, Inc. v. Caudill, — N.C. App. —, 
354 S.E.2d 767 (1987). 
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§ 9-1 JURORS § 9-2 


Chapter 9. 
Jurors. 
Article 5. 
Discharge of Jurors Prohibited. 


Sec. 
9-32. Discharge of juror unlawful. 


ARTICLE 1. 
Jury Commissions, Preparation of Jury 
Lists, and Drawing of Panels. 
§ 9-1. Jury commission in each county; member- 
ship; selection; oath; terms. 


CASE NOTES 


Deviations from the statutory drawn and summoned. State v. Johnson, 
norm do not automatically constitute 317 N.C. 343, 346 S.E.2d 596 (1986). 


reversible error absent an express Compilation of Jury List by Two- 
statutory provision to the contrary. Person Commission. — Defendant 
State v. Johnson, 317 N.C. 343, 346 failed to present any evidence that the 
S.E.2d 596 (1986). two-person commission which acted 


when the third commissioner was killed 
acted with corrupt intent, or that the use 
of a two-person instead of three-person 
commission resulted in either system- 
atic discrimination in the compilation of 
the jury list or irregularities which af- 


In order to justify a motion to 
quash an indictment upon grounds 
that statutory procedures were vio- 
lated in the compilation of the jury list, 
- a party must show corrupt intent, sys- 


tematic discrimination in the compila- fected the actions of the jurors actually 
tion of the list, or irregularities which gyawn and summoned. State v. Johnson, 
affect the actions of the jurors actually 317 N.C. 343, 346 S.E.2d 596 (1986). 


§ 9-2. Preparation of jury list; sources of names. 
CASE NOTES 


I. GENERAL CONSIDERATION. drawn and summoned. State v. Johnson, 
317 N.C. 343, 346 S.E.2d 596 (1986). 
Deviations from the _ statutory 
norm do not automatically constitute II. SOURCES OF LIST. 
reversible error absent an express 


isi ilati f List in 1981. — 
statutory provision to the contrary. Compilation of List in 1981. — Com 


mission was not required to use as a 
State v. Johnson, 317 N.C. 343, 346 source of names the list of licensed 
S.E.2d 596 (1986). ¢ ; drivers residing in the county, where in 
In order to justify a motion to — accord with subsection (a) of this section, 
quash an indictment upon grounds the jury list for the county for the bien- 
that statutory procedures were vi0o- nium beginning January 1, 1982, was 
lated in the compilation of the jury list, | compiled November 23 and 24, 1981, as 
a party must show corrupt intent, sys- at that time subsection (c) of this section 
tematic discrimination in the compila- was not in effect, even though the trial 
tion of the list, or irregularities which began in October 1983. State v. Johnson, 
affect the actions of the jurors actually 317 N.C. 343, 346 S.E.2d 596 (1986). 
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§ 9-21 1987 CUMULATIVE SUPP. § 9-32 


ARTICLE 3. 


Peremptory Challenges. 


§ 9-21. Peremptory challenges in criminal cases 
governed by Chapter 15A. 


CASE NOTES 


Cited in State v. Johnson, 317 N.C. 
343, 346 S.E.2d 596 (1986). 


ARTICLE 5. 


Discharge of Jurors Prohibited. 


§ 9-32. Discharge of juror unlawful. 


(a) No employer may discharge or demote any employee because 
the employee has been called for jury duty, or is serving as a grand 
juror or petit juror. 

(b) Any employer who violates any provision of this section shall 
be liable in a civil action for reasonable damages suffered by an 
employee as a result of the violation, and an employee discharged 
or demoted in violation of this section shall be entitled to be rein- 
stated to his former position. The burden of proof shall be upon the 
employee. 

(c) The statute of limitations for actions under this section shall 
be one year pursuant to G.S. 1-54. (1987, c. 702, s. 1.) 


Editor’s Note. — Session Laws 1987, 
c. 702, s. 2 makes this Article effective 
October 1, 1987. 
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§ 10-1 NOTARIES § 10-1 


Chapter 10. 


Notaries. 
Sec. and after qualification and 
10-1. Appointment and commission; whose commissions have 
term of office; revocation of expired validated. 


commission. 
10-12. Acts of certain notaries prior to 


§ 10-1. Appointment and commission; term of of- 
fice; revocation of commission. 


The Secretary of State may, from time to time, at his discretion, 
appoint one or more fit persons in every county to act as notaries 
public and shall issue to each a commission upon payment of a fee 
of fifteen dollars ($15.00). The commission shall show that it is for a 
term of five years and shall show the effective date and the date of 
expiration. The term of the commission shall be computed by in- 
cluding the effective date and shall end at midnight of the day 
preceding the anniversary of the effective date, five years thereaf- 
ter. The commission shall be sent to the register of deeds of the 
county in which the appointee lives and a copy of the letter of 
transmittal to the register of deeds shall be sent to the appointee 
concerned. The commission shall be retained by the register of 
pe until the appointee has qualified in the manner provided in 

S. 10-2. 

Any commission so issued by the Secretary of State or his prede- 
cessor, shall be recoverable by him in his discretion upon complaint 
being made against such notary public and when he shall be satis- 
fied that the interest of the public will be best served by the revoca- 
tion of said commission. Whenever the Secretary of State shall have 
revoked the commission of any notary public appointed by him, or 
his predecessor in office, it shall be his duty to file with the register 
of deeds in the county of such notary public a copy of said order and 
mail a copy of same to said notary public. The Secretary of State 
may revoke the commission of a notary who in the performance of 
his duties fails to comply with the laws of the State. 

Any person holding himself out to the public as a notary public, 
or any person attempting to act in such capacity after his commis- 
sion shall have been revoked by the Secretary of State, shall be 
guilty of a misdemeanor and upon conviction shall be fined or im- 
prisoned, or both, in the discretion of the court. (Code, ss. 3304, 
3305; Rev., ss. 2347, 2348; C.S., s. 3172; 1927, c. 117; 1959, c. 1161, 
s. 2: 1969, c. 563, s. 1; c. 912, s. 1; 1973, c. 680, s. 1; 1983, c. 427, s. 2; 
cay Lars. 22.) 


Editor’s Note. — The section above is 
set out to correct a typographical error 
in the main volume. 
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§ 10-1.1 


1987 CUMULATIVE SUPP. 


§ 10-12 


OPINIONS OF ATTORNEY GENERAL 


Copy of Commissions Issued to 
Non-Residents. — Along with the Sec- 
retary of State maintaining a copy of the 
commissions issued to non-residents, the 
register of deeds in the county wherein 
the appointee either works or intends to 
perform his notary functions should be 
sent such commission. If the appointee 


will be working in more than one 
county, a copy of the commission should 
be sent to each county. See opinion of 
Attorney General to Mr. Ludelle Hatley, 
Notaries Public Deputy, Department of 
the Secretary of State, 55 N.C.A.G. 51 
(1985). 


§ 10-1.1. Requirements for appointment. 


OPINIONS OF ATTORNEY GENERAL 


Requirement of Being Registered 
Voter Not Constitutional. — The re- 
quirement of being a registered voter in 
North Carolina in order to be a notary 
violates the privileges and immunity 
clause of Art. IV, § 2 of the federal Con- 
stitution, and should be eliminated from 
the application form. See opinion of At- 
torney General to Mr. Ludelle Hatley, 
Notaries Public Deputy, Department of 
the Secretary of State, 55 N.C.A.G. 51 
(1985). 

The Secretary of State has no au- 


thority to require that a notary ap- 
plicant be employed in this State. See 
opinion of Attorney General to Mr. 
Ludelle Hatley, Notaries Public Deputy, 
Department of the Secretary of State, 55 
N.C.A.G. 51 (1985). 

A person who cannot read or write 
cannot hold a notary commission. 
See opinion of Attorney General to 
Ludelle R. Hatley, Notaries Public Dep- 
uty, Secretary of State’s Office — 
N.C.A.G — (Jan. 7, 1987). 


§ 10-5. Powers of notaries public. 


A person who cannot read or write 
cannot hold a notary commission. 
See opinion of Attorney General to 


Ludelle R. Hatley, Notaries Public Dep- 
uty, Secretary of State’s Office, — 
N.C.A.G — (Jan. 7, 1987). 


§ 10-12. Acts of certain notaries prior to and after 
qualification and whose commissions 
have expired validated. 

(d) This section shall apply to notarial acts prior to April 1, 1987. 


(1945, c. 665; 1973, c. 680, s. 1; 1977, c. 734, s. 1; 1979308226 ,'5 02: 
19815 ic. 164, 5.15 1983,:c; 205,s. 1°1985}\c. 71,18. 1; LOST CHA hia S 


9.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1987, 
c. 277, s. 11 provides: “This act is effec- 
tive upon ratification [June 4, 1987], ex- 
cept for Sections 10 and 11 which are 
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effective July 1, 1987, and shall not af- 
fect pending litigation.” 

Effect of Amendments. — The 1987 
amendment, effective June 4, 1987, sub- 
stituted “April 1, 1987” for “April 1, 
1985” in subsection (d). 


§ 11-7.1 OATHS § 11-7.1 


Chapter 11. 
Oaths. 


ARTICLE 1. 


General Provisions. 


§ 11-7.1. Who may administer oaths of office. 


Editor’s Note. — Session Laws 1987, defined in this section and not before the 
c. 620, s. 6 provides that any oath of of- board of county commissioners is vali- 
fice taken by a register of deeds before a __ dated. 
person authorized to administer oaths as 
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§412-3.1 1987 CUMULATIVE SUPP. ey ek 


Chapter 12. 


Statutory Construction. 


Sec. 
12-3.1. Fees and charges by agencies. 


§ 12-3.1. Fees and charges by agencies. 


(b) For purposes of this section: 

“Agency” means every agency, institution, board, commission, 
bureau, department, division, council, member of the Council of 
State, or officer of the legislative, executive or judicial branches of 
State government. “Agency” does not include counties, cities, 
towns, villages, other municipal corporations or political subdivi- 
sions of the State or any agencies of such subdivisions, the Univer- 
sity of North Carolina, community colleges, hospitals, county or 
city boards of education, other local public districts, units, or bodies 
of any kind, or private corporations created by act of the General 
Assembly. 

“Rule” means every rule, regulation, ordinance, standard, and 
amendment thereto adopted by any agency and includes rules and 
regulations regarding substantive matters, standards for products, 
procedural rules for complying with statutory or regulatory author- 
ity or requirements and executive orders of the Governor. (1979, c. 
DOIMS wl OGL eCeO9Ou SS.m lL a; OOO tC tOOA memos) 


Only Part of Section Set Out. — As _ stituted “community colleges” for “com- 
the rest of the section was not affected munity colleges, technical institutes, in- 
by the amendment, it is not set out. dustrial education centers” in subsection 

Effect of Amendments. — The 1987 (ph), 
amendment, effective July 6, 1987, sub- 
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CRIMINAL LAW 


Chapter 14. 


Criminal Law. 


SUBCHAPTER II. OFFENSES 
AGAINST THE PERSON. 


Article 6. 
Homicide. 


Sec. 

14-17. Murder in the first and second 
degree defined; punish- 
ment. 


Article 7A. 
Rape and Other Sex Offenses. 


14-27.8. Defense that victim is spouse of 
person committing act. 


Article 8. 
Assaults. 


14-32.2. Patient abuse and neglect; pun- 
ishments. 

14-34.4. Adulterated or misbranded 
food, drugs, or cosmetics; 
intent to cause serious in- 
jury or death; intent to ex- 
tort. 


SUBCHAPTER V. OFFENSES 
AGAINST PROPERTY. 


Article 16. 
Larceny. 
14-72.1. Concealment of merchandise in 
mercantile establishments. 
Article 18. 
Embezzlement. 


14-96.1. Report to Commissioner. 


Article 21. 
Forgery. 


14-122.1. Falsifying documents issued 
by a secondary school, post- 
secondary educational in- 
stitution, or governmental 
agency. 


SUBCHAPTER VI. CRIMINAL 
TRESPASS. 


Article 22. 


Damages and Other Offenses 
to Land and Fixtures. 


14-126. [Repealed.] 
14-132.1. [Repealed.] 
14-134. [Repealed.] 
14-143. [Repealed.] 


49 


Article 22B. 
First and Second Degree Trespass. 


Sec. 

14-159.11. Definition. 

14-159.12. First degree trespass. 
14-159.13. Second degree trespass. 
14-159.14. Lesser included offenses. 
14-159.15 to 14-159.19. [Reserved.] 


Article 22C. 
Cave Protection Act. 


14-159.20. Definitions. 

14-159.21. Vandalism; penalties. 
14-159.22. Sale of speleothems unlaw- 
ful; penalties. 

14-159.23. Limitation of liability of 
owners and agents. 


SUBCHAPTER VIII. OFFENSES 
AGAINST PUBLIC JUSTICE. 


Article 31. 
Misconduct in Public Office. 


14-234. Director of public trust con- 
tracting for his own bene- 
fit; participation in busi- 
ness transaction involving 
public funds; exemptions. 

14-234.1. Misuse of confidential infor- 
mation. 

14-250. Publicly owned vehicle to be 
marked. 


SUBCHAPTER IX. OFFENSES 
AGAINST THE PUBLIC 
PEACE. 


Article 35. 
Offenses against the Public Peace. 


14-269.4. Weapons on State property 
and in courthouses. 


SUBCHAPTER X. OFFENSES 
AGAINST THE PUBLIC SAFETY. 


Article 36. 
Offenses against the Public Safety. 


14-286.2. Interfering with emergency 
communication. 


Article 36A. 
Riots and Civil Disorders. 


14-288.4. Disorderly conduct. 


Selaed 1 1987 CUMULATIVE SUPP. Se 1A=1 1 


SUBCHAPTER XI. GENERAL Article 52. 
POLICE REGULATIONS. 


Article 37. 


Miscellaneous Police Regulations. 


Sec. 


‘ . : d Raf- 14-399. Littering. 
Lotteries, Couns Si = 14-401.13. Failure to give right to can- 


cel in off-premises sales. 


Article 52A. 


Sale of Weapons in Certain Coun- 
ties. 


Part 1. Lotteries and Gaming. 


Sec. 

14-291. Selling lottery tickets and act- 
ing as agent for lotteries. 

14-291.1. Selling “numbers” tickets; 14-404. Issuance or refusal of permit; 


possession prima facie evi- appeal from refusal; 
dence of violation. grounds for refusal; sher- 
iffs fee. 
Part 2. Bingo and Raffles. 14-406. Dealer to keep record of sales. 
14-309.7. Licensing procedure. Article 53. 
14-309.11. Accounting and use of pro- 
eoode 2 p Sale of Weapons in Certain Other 
14-309.14. Beach bingo. Counties. 


14-409.3. Issuance or refusal of permit; 
appeal from refusal; 
grounds for refusal; clerk’s 
fee. 

14-320. [Repealed.] 14-409.5. Dealer to keep record of sales. 


Article 39. 


Protection of Minors. 


SUBCHAPTER I. GENERAL PROVISIONS. 


ARTICLE 1. 


Felonies and Misdemeanors. 


§ 14-1.1. Punishment for felonies occurring on and 
after July 1, 1981. 


CASE NOTES 


Consideration of Age of Rape Vic- sentencing for that crime under 
tim. — Due to the General Assembly § 15A-1340.4(a)(1)(p), and (2) first-de- 
giving children under 13 greater protec- gree rape is a Class B felony which car- 
tion from first-degree rape than victims yies a mandatory life sentence without 
over 13, the rape of a victim under 13 by consideration of aggravating and miti- 


a defendant at least 12 and at least four : 
ou gating factors, under paragraph (2) of 
years older than the victim makes the subsection (a) of this section. State v. 


defendant more blameworthy, because 

rape victims under 13 are in fact more Ma ener N.C. App. —, 353 S.E.2d 
vulnerable to the crime of rape than ( )- ; ; 
they would otherwise be if older than 12. Stated in United States v. Price, 812 
This does not, however allow the age of F.2d 174 (4th Cir. 1987). 

the victim to be considered in sentencing Cited in State v. Belton, 318 N.C. 141, 
for first-degree rape, because (1) age is 347 S.E.2d 755 (1986); State v. Brooks, 
an element of first-degree rape under 83N.C. App. 179, 349 S.E.2d 630 (1986); 
§ 14-27.2(a)(1) and as such cannot be State v. Clemmons, — N.C. —, 353 
considered an aggravating factor upon 9.E.2d 209 (1987). 
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§ 14-3 


CRIMINAL LAW 


§ 14-4 


§ 14-3. Punishment of misdemeanors, infamous of- 
fenses, offenses committed in secrecy 
and malice or with deceit and intent to 


defraud. 


CASE NOTES 


I. GENERAL CONSIDERATION. 


Cited in United States v. Kendrick, 
636 F. Supp. 189 (E.D.N.C. 1986). 


I. INFAMOUS OFFENSES, ETC., 
GENERALLY. 
“Infamous” Refers to Nature, 

etc.— 

In determining whether an offense is 
“infamous” and shall be punished as a 
felony for that reason under subsection 
(b) of this section, the courts look to the 
nature of the offense. State v. Glidden, 
317 N.C. 557, 346 S.E.2d 470 (1986). 

What Is an “Infamous” Crime. — A 
crime is “infamous” within the meaning 
of the statute if it is an act of depravity, 
involves moral turpitude, and reveals a 
heart devoid of social duty and a mind 
fatally bent on mischief. State v. 
Glidden, 317 N.C. 557, 346 S.E.2d 470 
(1986). 

In determining whether a misde- 
meanor is an offense “done in se- 
crecy and malice,” the courts must 
apply a definitional test and determine 
whether both “secrecy and malice” are 
necessary or inherent elements of the of- 
fense. State v. Glidden, 317 N.C. 557, 
346 S.E.2d 470 (1986). 


III. PARTICULAR OFFENSES. 
Attempting to receive stolen prop- 


erty, etc. — 
Editor’s Note. — The annotation un- 


der this line in the main volume should 
read as follows: 


Attempting to receive stolen property 
is not a crime of the same degree as at- 
tempted robbery, attempted burglary 
and an attempt to commit a crime 
against nature. Nor does the crime of 
attempted receipt of stolen property in- 
clude secrecy, malice, deceit or intent to 
defraud as necessary elements. State v. 
Hageman, 307 N.C. 1, 296 S.E.2d 433 
(1982). 

Attempt to break and enter, etc. — 

Editor’s Note. — The annotation un- 
der this line in the main volume should 
read as follows: 


An attempt to break and enter is a 
misdemeanor punishable under subsec- 
tion (a) of this section. State v. 
Hageman, 307 N.C. 1, 296 S.E.2d 433 
(1982). 

Common-Law Robbery — Solicita- 
tion to Commit Common-Law Rob- 
bery. — 

Solicitation to commit common-law 
robbery is an infamous crime within the 
meaning of this section. State v. Mann, 
317 N.C. 164, 345 S.E.2d 365 (1986). 

Transmitting Unsigned Threaten- 
ing Letter. — The misdemeanor of 
transmitting an unsigned threatening 
letter in violation of § 14-394 does not 
fall within any of the classes of misde- 
meanors made felonious by subsection 
(b) of this section. State v. Glidden, 317 
N.C. 557, 346 S.E.2d 470 (1986). 


§ 14-4. Violation of local ordinances misdemeanor. 


Local Modification. — 
Greensboro: 1987, c. 772. 


City of 


ol 


§ 14-5.2 


1987 CUMULATIVE SUPP. 


§ 14-7.6 


ARTICLE 2. 


Principals and Accessories. 


§ 14-5.2. Accessory before fact punishable as prin- 


cipal felon. 


CASE NOTES 


I. GENERAL CONSIDERATION. 


Cited in State v. Rowe, 81 N.C. App. 
469, 344 S.K.2d 574 (1986); State v. Low- 
ery, 318 N.C. 54, 347 S.E.2d 729 (1986). 


Il. ELEMENTS OF THE 
OFFENSE. 


Larceny conviction was valid 


where the evidence showed that de- 
fendant procured the commission of 
the larceny, because the distinction 
that formerly existed between principals 
and accessories before the fact has been 
abolished. State v. Cartwright, 81 N.C. 
App. 144, 343 S.E.2d 557 (1986). 


ARTICLE 2A. 
Habitual Felons. 


§ 14-7.1. Persons defined as habitual felons. 


CASE NOTES 


Purpose. — 

The only reason for establishing that 
an accused is an habitual felon is to en- 
hance the punishment which would oth- 
erwise be appropriate for the substan- 
tive felony which he has allegedly com- 
mitted while in such a status. State v. 


Thomas, 82 N.C. App. 682, 347 S.E.2d 
494 (1986). 
Being an habitual felon, etc. — 
Being an habitual felon is not a sub- 
stantive crime. State v. Thomas, 82 N.C. 
App. 682, 347 S.E.2d 494 (1986). 


§ 14-7.6. Sentencing of habitual felons. 


CASE NOTES 


Being an habitual felon, etc. — 

Being an habitual felon is not a sub- 
stantive crime. State v. Thomas, 82 N.C. 
App. 682, 347 S.E.2d 494 (1986). 

The only reason, etc. — 

The only reason for establishing that 
an accused is an habitual felon is to en- 


hance the punishment which would oth- 
erwise be appropriate for the substan- 
tive felony which he has allegedly com- 
mitted while in such a status. State v. 
Thomas, 82 N.C. App 682, 347 S.E.2d 
494 (1986). 


§ 14-17 CRIMINAL LAW § 14-17 


SUBCHAPTER III. OFFENSES AGAINST THE 
PERSON. 


ARTICLE 6. 


Homicide. 


§ 14-17. Murder in the first and second degree de- 
fined; punishment. 


A murder which shall be perpetrated by means of poison, lying in 
wait, imprisonment, starving, torture, or by any other kind of will- 
ful, deliberate, and premeditated killing, or which shall be commit- 
ted in the perpetration or attempted perpetration of any arson, rape 
or a sex offense, robbery, kidnapping, burglary, or other felony com- 
mitted or attempted with the use of a deadly weapon shall be 
deemed to be murder in the first degree, and any person who com- 
mits such murder shall be punished with death or imprisonment in 
the State’s prison for life as the court shall determine pursuant to 
G.S. 15A-2000, except that any such person who was under 17 years 
of age at the time of the murder shall be punished with imprison- 
ment in the State’s prison for life. Provided, however, any person 
under the age of 17 who commits murder in the first degree while 
serving a prison sentence imposed for a prior murder or while on 
escape from a prison sentence imposed for a prior murder shall be 
punished with death or imprisonment in the State’s prison for life 
as the court shall determine pursuant to G.S. 15A-2000. All other 
kinds of murder, including that which shall be proximately caused 
by the unlawful distribution of opium or any synthetic or natural 
salt, compound, derivative, or preparation of opium when the inges- 
tion of such substance causes the death of the user, shall be deemed 
murder in the second degree, and any person who commits such 
murder shall be punished as a Class C felon. (1893, cc. 85, 281; 
Rev., s. 3631; C.S., s. 4200; 1949, c. 299, s. 1; 1978, c. 1201, s. 1; 
1977, c. 406, s. 1; 1979, c. 682, s. 6; 1979, c. 760, s. 5; 1979, 2nd Sess., 
Ct ehieegs: line 1981 oe. 6628s. 1s pl987s'c.° 6930) 


Effect of Amendments. — The 1987 
amendment, effective July 29, 1987, and 
applicable only to persons indicted on or 
after that date, added “except that any 
such person who was under 17 years of 
age at the time of the murder shall be 
punished with imprisonment in the 


CASE 


I. GENERAL CONSIDERATION. 


The corpus delicti, etc. — 

The corpus delicti consists of two re- 
quirements in homicide cases: (1) There 
must be a corpse or circumstantial evi- 
dence so strong and cogent that there 
can be no doubt of the death, and (2) the 
criminal agency must be shown. State v. 
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State’s prison for life” at the end of the 
first sentence, and inserted the present 
second sentence. 

Legal Periodicals. — 

For note, “Murder and the Tort of In- 
tentional Infliction of Emotional Dis- 
tress,” see 1986 Duke L.J. 572 (1986). 


NOTES 


Carroll, — N.C. App. —, 355 S.E.2d 844 
(1987). 

The elements of being an acces- 
sory before the fact to murder are: 
(1) That defendant counseled, procured, 
commanded, encouraged or aided the 
principal to murder the victim; (2) that 
the principal did murder the victim; and 


§ 14-17 


(3) that defendant was not present when 
the crime was committed. State v. Sams, 
317 N.C. 230, 345 S.E.2d 179 (1986). 

Venue Allegations and Proof Not 
in Fatal Variance. — Where indict- 
ment alleged that felony murder oc- 
curred in Buncombe County and the evi- 
dence disclosed that the kidnapping, an 
essential element of the crime, occurred 
in Buncombe County, there was no fatal 
variance between the allegations in the 
indictment and proof at trial that victim 
actually died in Ashe County. State v. 
Vines, 317 N.C. 242, 345 S.H.2d 169 
(1986). 

Murder and Conspiracy Not 
Merged. — Failure of the trial judge to 
merge defendant’s convictions when he 
granted codefendant’s motion for merger 
of conspiracy conviction with first-de- 
gree murder conviction neither violated 
defendant’s equal protection rights nor 
constituted error, where the evidence es- 
tablished that codefendant was not 
present at the actual murder, and his 
liability for the murder was predicated 
solely on his participation in the con- 
spiracy, while defendant, on the other 
hand, not only conspired to murder vic- 
tim, but actually participated in killing 
her. State v. Lowery, 318 N.C. 54, 347 
S.E.2d 729 (1986). 

Kidnapping Conviction Vacated. 
— Where the placing of a gag over the 
victim’s mouth could not have been the 
proximate cause of her death without 
the binding of her hands and feet, which 
prevented the removal of the gag, so 
that the victim’s death would not have 
occurred without these other ligatures, 
the restraint of the victim which re- 
sulted in her murder was indistinguish- 
able from the restraint used by the State 
to support the kidnapping charge, and 
defendant's kidnapping conviction 
would be vacated. State v. Prevette, 317 
N.C. 148, 345 S.E.2d 159 (1986). 

Cited in State v. Williams, 317 N.C. 
474, 346 S.E.2d 405 (1986); State v. 
Mills, 83 N.C. App. 606, 351 S.E.2d 130 
(1986); State v. Kimbrell, 84 N.C. App. 
59, 351 S.E.2d 801 (1987); State v. 
Clark, — N.C. —, 353 S.E.2d 205 (1987); 
State v. Daniel, — N.C. —, 354 S.E.2d 
216 (1987). 


Il. MURDER IN THE FIRST 
DEGREE GENERALLY. 


Murder in the first degree, etc. — 
In accord with 1st paragraph in the 
main volume. See State v. Jackson, 317 
N.C. 1, 343 S.E.2d 814 (1986); State v. 
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Saunders, 317 N.C. 308, 345 S.E.2d 212 
(1986); State v. Fisher, 318 N.C. 512, 
350 S.E.2d 334 (1986). 

Premeditation means thought of 
beforehand, etc. — 

In accord with lst paragraph in the 
main volume. See State v. Saunders, 317 
N.C. 308, 345 S.E.2d 212 (1986). 

Deliberation means, etc. — 

In accord with 2nd paragraph in the 
main volume. See State v. Jackson, 317 
N.C. 1, 343 S.E.2d 814 (1986); State v. 
Barts, 316 N.C. 666, 343 S.E.2d 828 
(1986); State v. Fisher, 318 N.C. 512, 
350 S.E.2d 334 (1986). 

In accord with last paragraph in the 
main volume. See State v. Saunders, 317 
N.C. 308, 345 S.E.2d 212 (1986). 

“Cool state of blood”, etc. — 

In accord with the main volume 
State v. Saunders, 317 N.C. 308, 
S.E. 212 (1986); State v. Fisher, 
N.C. 512, 350 S.E.2d 334 (1986). 

But Defendant’s Emotion, etc. — 

In accord with 2nd paragraph in the 
main volume. See State v. Jackson, 317 
N.C. 1, 343 S.E.2d 814 (1986); State v. 
Barts, 316 N.C. 666, 343 S.E.2d 828 
(1986). 

Passion does not always reduce, 
etc. — 

An unlawful killing is deliberate and 
premeditated if done pursuant to a fixed 
design to kill, notwithstanding that de- 
fendant was angry or in an emotional 
state at the time, unless such anger or 
emotion was such as to disturb the facul- 
ties and reason. State v. Jackson, 317 
N.C. 1, 343 S.E.2d 814 (1986). 

No particular period of time, etc. — 

In accord with 4th paragraph in the 
main volume. See State v. Jackson, 317 
N.C. 1, 343 S.E.2d 814 (1986); State v. 
Barts, 316 N.C. 666, 343 S.E.2d 828 
(1986); State v. Fisher, 318 N.C. 512, 
350 S.E.2d 334 (1986). 

Proof of Premeditation and Delib- 
eration is Proof of Intent, etc. — 

In accord with the main volume. See 
State v. Quesinberry, — N.C. —, 354 
S.E.2d 446 (1987). 

Since They Involve Processes, 
etc. — 

In accord with the main volume. See 
State v. Fisher, 318 N.C. 512, 350 S.E.2d 
334 (1986). 

Premeditation and deliberation relate 
to mental processes and ordinarily are 
not readily susceptible to proof by direct 
evidence. Instead, they usually must be 
proved by circumstantial evidence. State 
v. Jackson, 317 N.C. 1, 343 S.E.2d 814 


. See 
345 
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(1986); State v. Barts, 316 N.C. 666, 343 
S.E.2d 828 (1986). 

Circumstances to be considered, 
etc. — 

In accord with 1st paragraph in the 
main volume. See State v. Jackson, 317 
N.C. 1, 343 S.E.2d 814 (1986); State v. 
Barts, 316 N.C. 666, 343 S.E.2d 828 
(1986); State v. Fisher, 318 N.C. 512, 
350 S.E.2d 334 (1986). 

In accord with 2nd paragraph in the 
main volume. See State v. Saunders, 317 
N.C. 308, 345 S.E.2d 212 (1986). 

Among the circumstances that may be 
considered in determining whether a 
killing was with premeditation and de- 
liberation are (1) a lack of provocation 
on the part of the deceased, (2) the con- 
duct and statements of the defendant be- 
fore and after the killing, (3) the dealing 
of lethal blows after the deceased has 
been felled and rendered helpless, (4) ev- 
idence that the killing was done in a 
brutal manner, and (5) the nature and 
number of the victim’s wounds. State v. 
Quesinberry, — N.C. —, 354 S.E.2d 446 
(1987). 

Same — Nature and Number of 
Wounds. — 

In accord with the main volume. See 
State v. Jackson, 317 N.C. 1, 343 S.E.2d 
814 (1986); State v. Barts, 316 N.C. 666, 
343 S.E.2d 828 (1986); State v. Fisher, 
318 N.C. 512, 350 S.E.2d 334 (1986). 

Evidence Held Sufficient. — 

Where the jury could have inferred 
from the evidence, taken in the light 
most favorable to the State, that the fa- 
tal stab was not inflicted until the time 
of victim’s second scream, 30 to 45 sec- 
onds after her first scream, such infer- 
ence supported a finding that the killing 
was premeditated and deliberate. State 
v. Jackson, 317 N.C. 1, 343 S.E.2d 814 
(1986). 

Evidence held sufficient to support a 
finding of premeditation and delibera- 
tion in the murder of a victim who was 
brutally beaten to death. State v. Barts, 
316 N.C. 666, 343 S.E.2d 828 (1986). 

Evidence held sufficient to prove pre- 
meditation and deliberation so as to sup- 
port a conviction for first degree murder 
caused by the gagging and resultant suf- 
focation of the victim. State v. Prevette, 
317 N.C. 148, 345 S.E.2d 159 (1986). 

Evidence held sufficient to permit the 
jury to draw reasonable inferences that 
defendant acted with premeditation and 
deliberation when he shot and killed the 
deceased. State v. Saunders, 317 N.C. 
308, 345 S.E.2d 212 (1986). 
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Evidence of defendant’s conduct and 
threatening statements both before and 
after the killing was strong evidence of 
premeditation and deliberation, and was 
sufficient to permit the jury to find pre- 
meditation and deliberation beyond a 
reasonable doubt. State v. Joplin, 318 
N.C. 126, 347 S.E.2d 421 (1986). 

Evidence held sufficient to support 
convictions of first-degree murder and 
conspiracy to commit murder. State v. 
Lowery, 318 N.C. 54, 347 S.E.2d 729 
(1986). 

Evidence held sufficient to show prov- 
ocation, premeditation and deliberation 
on the part of defendant, who inflicted 
multiple stab wounds on victim. State v. 
Fisher, 318 N.C. 512, 350 S.E.2d 334 
(1986). 

Evidence held to constitute substan- 
tial evidence of each element of armed 
robbery and first-degree murder com- 
mitted with premeditation and delibera- 
tion, and of defendant as the perpetra- 
tor. State v. Williams, 319 N.C. 73, 352 
S.E.2d 428 (1987). 

Where the defendant, who barricaded 
himself, his sister, and her two children, 
one of whom was only eight-months-old, 
in a railroad car for three days, was re- 
peatedly offered both food and liquids for 
himself and the children, but refused to 
accept them or to release the children, 
even though negotiators warned the de- 
fendant that the baby would dehydrate, 
there was sufficient evidence from which 
a reasonable mind might conclude that 
the defendant had the requisite specific 
intent to kill the infant who died of de- 
hydration. State v. Evangelista, — N.C. 
3368 'S:82d 3759987); 

A person is criminally responsible for 
a homicide if his act caused or directly 
contributed to the death of the victim. 
Where the testimony of the pathologist 
was that hammer blows to the head 
caused the victim’s death, and the cause 
of death tentatively cited by the emer- 
gency room physician, namely, myocar- 
dial infarction, was, according to the 
physician’s own testimony, not medi- 
cally conclusive, even if the jury had 
perceived that testimony as contradict- 
ing the findings of the forensic patholo- 
gist, such contradictions and discrepan- 
cies were for the jury to resolve and did 
not warrant dismissal. State v. 
Quesinberry, — N.C. —, 354 S.E.2d 446 
(1987). 

Evidence held sufficient to permit sub- 
mission of issue of premeditation and de- 
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liberation to the jury. State v. Stocks, — 
N.C. —, 355 S.E.2d 492 (1987). 

Death from Pneumonia Resulting 
from Wound. — 

Trial court did not err in denying de- 
fendant’s motion to dismiss first degree 
murder charge at the close of all the evi- 
dence, where physician testified that the 
victim died of pneumonia, but that there 
was a direct relationship between the 
gunshot wound and the pneumonia. 
State v. Penley, 318 N.C. 30, 347 S.E.2d 
783 (1986). 


Ill, MURDER BY MEANS 
STATED IN SECTION. 


Premeditation and Intent to Kill 
Are Not Elements of Murder by 
Means Stated in Section. — Premedi- 
tation and deliberation is not an ele- 
ment of the crime of first-degree murder 
perpetrated by means of poison, lying in 
wait, imprisonment, starving or torture. 
Likewise, a specific intent to kill is not 
an element of first-degree murder when 
the homicide is perpetrated by means of 
poison, lying in wait, imprisonment, 
starving or torture. State v. Johnson, 
317 N.C. 1938, 344 S.E.2d 775 (1986). 

When a homicide is perpetrated by 
means of poison, lying in wait, imprison- 
ment, starving or torture, the presence 
or absence of premeditation, delibera- 
tion and specific intent to kill is irrele- 
vant. State v. Evangelista, — N.C. —, 
353 S.E.2d 375 (1987). 

A murder perpetrated by means of 
poison, etc. — 

Any murder committed by means of 
poison is automatically first-degree 
murder. State v. Johnson, 317 N.C. 193, 
344 S.E.2d 775 (1986). 

Intent to Kill by Poison Need Not 
Be Proved. — When the State proceeds 
upon a theory of first-degree murder 
perpetrated by means of poison, the 
State is not required to come forward 
with evidence tending to show that the 
defendant possessed the intent to kill 
the victim, and the trial judge should 
not instruct the jury that it is required 
to find such an intent as a prerequisite 
for returning a conviction for first-de- 
gree murder. State v. Johnson, 317 N.C. 
193, 344 S.E.2d 775 (1986). 

When a murder is committed by 
means of poison, the murder is first de- 
gree, even if all the evidence presented 
tends to show only an intent to make the 
victim ill. State v. Johnson, 317 N.C. 
193, 344 S.E.2d 775 (1986). 

Starvation. — Deprivation of life-sus- 
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taining liquids amounts to starvation 
under this section. State v. Evangelista, 
— N.C. —, 353 S.E.2d 375 (1987). 


IV. MURDER IN PERPETRATION 
OF A FELONY. 


Imputation of Premeditation to 
Defendant Held Culpable For Mur- 
der Only Because of Participation in 
Felony Prohibited. — While the felony 
murder rule allows the court to dispense 
with proof of premeditation and deliber- 
ation in order to convict, and while the 
number of wounds inflicted on the vic- 
tim will support a jury’s determination 
that a killing was premeditated and de- 
liberate on the part of the killer, neither 
of these principles allows the court to 
impute premeditation and deliberation 
from the person inflicting the wounds to 
one who is held culpable for the murder 
only by reason of his or her participation 
in the underlying felony. State v. Reese, 
— N.C. —, 353 S.E.2d 352 (1987). 

Evidence of Murder in Perpetra- 
tion of Felony Held Sufficient. — 

Evidence tending to show that the de- 
fendant was engaged in a common plan 
with another individual to perpetrate a 
robbery against victim and that defen- 
dant was present at the scene of the rob- 
bery, along with evidence from which 
the jury could find that the other indi- 
vidual killed the victim in furtherance 
of the plan to rob him, was sufficient for 
the jury to find the defendant guilty of 
first-degree murder under the felony- 
murder rule, notwithstanding the fact 
that it might conclude that he did not 
participate in the actual killing. State v. 
Barts, 316 N.C. 666, 343 S.E.2d 828 
(1986). 

Evidence as to the position of the vic- 
tim’s legs and evidence of the removal of 
clothes from the lower part of the vic- 
tim’s body was sufficient, along with 
other evidence, to be submitted to the 
jury on a charge of felony murder when 
the underlying felony was attempted 
rape. State v. Harris; — N.C. —, 354 
S.E.2d 222 (1987). 

Evidence of Murder in Perpetra- 
tion of Felony Held Insufficient. — 
Evidence held insufficient for the jury to 
reasonably conclude beyond a reason- 
able doubt that the defendant partici- 
pated in the actual killing of the victim 
during the robbery of the convenience 
store or that he premeditated and delib- 
erated the killing, where although there 
was circumstantial evidence that might 
have created a suspicion that the defen- 
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dant probably participated in the stab- 
bing, there was no direct evidence of the 
defendant’s participation in the stab- 
bing, and the defendant’s statements, 
which were the only direct evidence on 
this point, were to the effect that the de- 
fendant was outside in the car during 
the stabbings. State v. Reese, — N.C. —, 
353 S.E.2d 352 (1987). 


V. MURDER IN THE SECOND 
DEGREE. 


Inference of Malice from Circum- 
stances Surrounding Killing. — Mal- 
ice sufficient to support a conviction of 
second-degree murder may be proven by 
inference from circumstances surround- 
ing the killing. State v. Carroll, — N.C. 
App. —, 355 S.E.2d 844 (1987). 

Effect of Mental Illness and Alco- 
holism on Presumption of Malice. — 
In a second degree murder case, evi- 
dence of a defendant’s mental illness 
and alcoholism will not rebut the pre- 
sumption of malice where the killing 
was accomplished by the intentional use 
of a deadly weapon so as to entitle defen- 
dant to an instruction on the lesser-in- 
cluded offense of voluntary manslaugh- 
ter. State v. Adams, — N.C. App. —, 354 
S.E.2d 338 (1987). 

Error in Instructing on Presump- 
tion of Malice. — In light of the fact 
that the trial court (1) repeatedly in- 
structed the jury that they had to find 
that the defendant acted with malice in 
order to find him guilty of second-degree 
murder, and (2) instructed the jury that 
if the State failed to prove the defendant 
acted with malice, then the defendant 
could be guilty of no more than volun- 
tary manslaughter, the court’s misstate- 
ment in the final mandate that second- 
degree murder was killing without mal- 
ice did not constitute plain error. State 
v. Jones, 83 N.C. App. 593, 351 S.E.2d 
122 (1986). 

In order for an accused to reduce 
the crime of second-degree murder 
to voluntary manslaughter, he must 
rely on evidence presented by the State 
or assume a burden to go forward with 
or produce evidence of heat of passion on 
sudden provocation. State v. Adams, — 
N.C. App. —, 354 S.E.2d 338 (1987). 

Evidence Held Sufficient. — 

Evidence held sufficient to support a 
verdict of guilty of second-degree mur- 
der. State v. Blake, 83 N.C. App. 77, 349 
S.E.2d 78 (1986), cert. denied as to addi- 
tional issues, 318 N.C. 697, 351 S.E.2d 
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751 (1987); State v. Adams, — N.C. App. 
—, 354 S.E.2d 338 (1987). 

Evidence was clearly sufficient to 
show that the defendant, whether acting 
alone or together with a codefendant 
pursuant to a common purpose, commit- 
ted the crimes of second-degree murder 
and armed robbery against the victim. 
State v. Giles, 83 N.C. App. 487, 350 
S.E.2d 868 (1986). 

While the opinions of the several med- 
ical expert witnesses differed as to the 
cause of the subarachnoid hemorrhage 
from which the victim’s death resulted, 
evidence tending to show that the defen- 
dant struck the victim with an iron bar, 
that the victim fell immediately and was 
rendered unconscious and went into car- 
diac arrest, as well as testimony by the 
State’s pathologist that the victim’s 
death was caused by the subarachnoid 
hemorrhage, which in his opinion was 
produced by trauma, was sufficiently 
substantial evidence on the issue of 
proximate cause to warrant submission 
of second-degree murder charge to the 
jury. State v. Springer, 83 N.C. App. 
657, 351 S.E.2d 120 (1986). 

Evidence of three strong blows to dif- 
ferent sides of the head, one severe 
enought to tear the victim’s ear almost 
completely off, was sufficient to estab- 
lish malice and intent to kill for pur- 
poses of second degree murder convic- 
tion. State v. Carroll, — N.C. App. —, 
355 S.E.2d 844 (1987). 


VI. DEFENSES AND DENIALS. 
B. Accident. 


But Rather, a Denial of Guilt. — 

The defense of accident is triggered in 
factual situations where a defendant, 
without premeditation, intent, or culpa- 
ble negligence, commits acts which 
bring about the death of another. It is 
not an affirmative defense, but acts to 
negate the mens rea element of homi- 
cide. State v. Lytton, — N.C. —, 355 
S.E.2d 485 (1987). 

Evidence Held Insufficient, etc.— 

Where the evidence was uncontro- 
verted that defendant was in a car driv- 
ing away from the scene when the dece- 
dent called out, and that at that point 
defendant ordered the driver to stop, left 
the safety of the car with a loaded pistol 
in his hand, and approached the dece- 
dent, voluntarily placing himself in a 
volatile situation, the fact that he 
claimed that he did not intend the shoot- 
ing would not cleanse him of culpability 
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and thus give rise to a defense of acci- 
dent. However, the defendant was enti- 
tled to have the jury consider whether 
he was guilty only of the offense of invol- 
untary manslaughter. State v. Lytton, 
— N.C..—, 355 S.E.2d 485 (1987). 

Evidence held sufficient to show that 
individual was the victim of murder 
rather than the victim of an accident, 
and that defendant committed the 
crime. State v. Carroll, — N.C. App. —, 
355 S.E.2d 844 (1987). 


C. Insanity. 


The jury should establish the de- 
fendant’s guilt or innocence of the 
crime first and reach the insanity issue 
only if it first has found the defendant 
guilty of the crime. State v. Evangelista, 
— N.C. —, 353 S.E.2d 375 (1987). 

The test of insanity. — 

The test of insanity as a defense to a 
criminal charge is whether the defen- 
dant was laboring under such a defect of 
reason from disease or deficiency of 
mind at the time of the alleged act as to 
be incapable of knowing the nature and 
quality of his or her act or, if the defen- 
dant did know this, was incapable of dis- 
tinguishing between right and wrong in 
relation to such act. State v. 
Evangelista, — N.C. —, 353 S.E.2d 375 
(1987). 

Burden of Proof on Defendant, 
etc. — 

In accord with the main volume. See 
State v. Evangelista, — N.C. —, 353 
S.E.2d 375 (1987). 

The trial court’s instruction to the 
jury that the defendant had the burden 
of proving his insanity to the jury’s sat- 
isfaction was not error. State v. 
Evangelista, — N.C. —, 353 S.E.2d 375 
(1987). 

The trial court did not err in failing 
to direct verdicts of not guilty by rea- 
son of insanity, where although the de- 
fendant presented strong evidence that 
he was insane when he shot one victim 
and deprived her infant of liquids, the 
State presented evidence tending to con- 
trovert the defendant’s evidence and to 
support the presumption of his sanity. 
State v. Evangelista, — N.C. —, 353 
S.E.2d 375 (1987). 


F. Self-Defense. 


The defense of habitation. — 

Neither permanency of residence nor 
a leasehold interest in the premises is 
required before a person is legally justi- 
fied in standing her ground, rather than 
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retreating, before using deadly force in 
self-defense. One must show only that 
she is a member of a household, however 
temporarily, and that she possesses an 
intent to reside in that particular place 
at the time of the attack. State v. Ste- 
venson, 81 N.C. App. 409, 344 S.E.2d 
334 (1986). 

Evidence of Victim’s Character. — 

It is true that upon a proper showing 
that the accused in a homicide case may 
have acted in self-defense, the jury is en- 
titled to hear and evaluate evidence of 
uncommunicated threats and evidence 
of the general character of the victim as 
a violent and dangerous man; however, 
as a condition precedent to the admissi- 
bility of such evidence, the defendant 
must first present viable evidence of the 
necessity of the self-defense. State v. 
Jones, 83 N.C. App. 593, 351 S.E.2d 122 
(1986). 

When Defendant Is Entitled to In- 
struction, etc. — 

If the court determines as a matter of 
law that there is no evidence in the 
record from which the jury could find 
that the defendant reasonably could 
have believed it to be necessary to kill to 
protect himself from death or great bod- 
ily harm, then the defendant is not enti- 
tled to an instruction on self-defense. 
State v. Hughes, 82 N.C. App. 724, 348 
S.E.2d 147 (1986). 

A defendant is entitled to an instruc- 
tion on self-defense if there is any evi- 
dence in the record which establishes 
that it was necessary or that it reason- 
ably appeared to the defendant to be 
necessary to kill in order to protect him- 
self from death or great bodily harm. 
State v..Hughes, 82 N.C. App. 724, 348 
S.E.2d 147 (1986). 

When defendant’s evidence is suffi- 
cient to support an instruction on self- 
defense, the instruction must be given, 
even though the State’s evidence is con- 
tradictory. State v. Hughes, 82 N.C. 
App. 724, 348 S.E.2d 147 (1986). 

Instruction on Self-Defense Re- 
quired. — 

In a murder trial, the court’s failure to 
charge on self-defense held to constitute 
reversible error under the circum- 
stances. State v. Blankenship, 82 N.C. 
App. 285, 346 S.E.2d 171 (1986), cert. 
granted, 318 N.C. 697, 351 S.E.2d 752 
(1987). 


Vil. EVIDENCE. 
A. In General. 


Expert Medical Testimony — In- 
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tent to Kill. — Admission of psychia- 
trist’s testimony with respect to defen- 
dant’s specific intent to kill was revers- 
ible error. However, where the jury 
found that defendant was guilty of mur- 
der in the first degree both under the 
theory of premeditation and deliberation 
and under the theory of felony murder, 
only the jury’s finding that defendant 
was guilty of murder based on premedi- 
tation and deliberation would be set 
aside. State v. Johnson, 317 N.C. 343, 
346 S.E.2d 596 (1986), decided under the 
law as it obtained prior to the effective 
date of Chapter 8C. 


B. Degree of Offense. 


Second-Degree Murder Instruc- 
tion Not Required. — 

Where the evidence supported each 
element of the charged crime of first-de- 
gree murder by means of poison, and the 
only evidence to negate these elements 
was the defendant’s denial that he had 
committed the offense, the trial court 
did not err by refusing to instruct the 
jury on second-degree murder or invol- 
untary manslaughter. State v. Johnson, 
317 N.C. 193, 344 S.E.2d 775 (1986). 

Evidence that defendant, jealous of his 
ex-lover’s relationship with victim, 
threatened to kill the victim, and that 
he obtained a rifle and after calling his 
ex-lover several times on the night of 
the shooting, entered her apartment 
with a key he had managed to obtain, 
shot the victim once, and while the 
unarmed victim staggered out of bed, 
shot him again with the fatal shot, 
belied anything other than a premedi- 
tated and deliberate killing, and an in- 
struction on second-degree murder was 
not required. State v. Davis, 317 N.C. 
315, 345 S.E.2d 176 (1986). 

Where the evidence showed that de- 
fendant either premeditated and delib- 
erated and then murdered her husband, 
or accidentally shot her husband as she 
contended throughout her trial, the trial 
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Il. MANSLAUGHTER. 
B. Voluntary. 


In order for an accused to reduce 
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court properly refused to submit the 
lesser included offenses of second degree 
murder and involuntary manslaughter 
to the jury. State v. Hickey, 317 N.C. 
457, 346 S.E.2d 646 (1986). 

Voluntary Manslaughter Instruc- 
tion Not Required. — 

Trial judge properly refused to submit 
voluntary manslaughter as an alterna- 
tive verdict, where the State’s evidence 
tended to show a cold, calculated pre- 
meditated shooting by defendant, and 
defendant’s evidence, on the other hand, 
tended to show that he did not shoot vic- 
tim intentionally and never intended to 
harm him, and that his gun accidentally 
discharged as he struggled with victim 
over the gun, which defendant had 
picked up to convince victim to stop 
choking him. State v. Blake, 317 N.C. 
632, 346 S.E.2d 399 (1986). 

Involuntary Manslaughter  In- 
struction Not Required. — 

Under the evidence, the trial judge in 
murder trial did not err in failing to in- 
struct on involuntary manslaughter. 
State v. Wingard, 317 N.C. 590, 346 
S.E.2d 638 (1986). 

Failure to Submit Lesser Offenses 
Not Prejudicial Where Defendant Is 
Convicted of Felony Murder. — 
Where defendant was found guilty of 
murder in the first degree on theory of 
felony murder and was found not guilty 
on charge of first-degree murder with 
premeditation and deliberation, no prej- 
udice resulted from the court’s failure to 
submit second-degree murder or invol- 
untary manslaughter as possible ver- 
dicts. State v. Vines, 317 N.C. 242, 345 
S.E.2d 169 (1986). 


IX. CHARGE AND INDICTMENT. 


The State is not generally required 
to elect between legal theories in a 
murder prosecution prior to trial. State 
v. Wingard, 317 N.C. 590, 346 S.E.2d 
638 (1986). 


manslaughter. 


NOTES 


the crime of second-degree murder 
to voluntary manslaughter, he must 
rely on evidence presented by the State 
or assume a burden to go forward with 
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or produce evidence of heat of passion on 
sudden provocation. State v. Adams, — 
N.C. App. —, 354 S.E.2d 338 (1987). 


C. Involuntary. 


Definitions. — 

In accord with 1st paragraph in the 
main volume. See State v. Fisher, 318 
N.C. 512, 350 S.E.2d 334 (1986). 

Involuntary manslaughter is the un- 
intentional killing of a human being 
without malice, proximately caused by 
(1) an unlawful act not amounting to a 
felony nor naturally dangerous to 
human life, or (2) a culpably negligent 
act or omission. State v. Wingard, 317 
N.C. 590, 346 S.E.2d 638 (1986). 


IV. RECKLESS USE OF 
FIREARMS. 


Death Caused by Wanton or Reck- 
less Use, etc. — 

An unintentional killing with a fire- 
arm resulting from culpable negligence 
is ordinarily involuntary manslaughter, 
unless the defendant acts with a heart 
devoid of a sense of social duty, or with a 
depravity of mind and disregard for 
human life. State v. Lytton, — N.C. —, 
355 S.E.2d 485 (1987). 


VI. SELF-DEFENSE. 


Neither permanency of residence 
nor a leasehold interest in the prem- 
ises is required before a person is 
legally justified in standing her ground, 
rather than retreating, before using 
deadly force in self-defense. One must 
show only that she is a member of a 
household, however temporarily, and 
that she possesses an intent to reside in 
that particular place at the time of the 
attack. State v. Stevenson, — N.C. App. 
—, 344 S.E.2d 334 (1986). 


VII. INSTRUCTIONS TO JURY. 


Trial judge properly refused to 
submit voluntary manslaughter as an 
alternative verdict, where the State’s ev- 
idence tended to show a cold, calculated 
premeditated shooting by defendant, 
and defendant’s evidence, on the other 
hand, tended to show that he did not 
shoot victim intentionally and never in- 
tended to harm him, and that his gun 
accidentally discharged as he struggled 
with victim over the gun, which defen- 
dant had picked up to convince victim to 
stop choking him. State v. Blake, 317 
N.C. 632, 346 S.E.2d 399 (1986). 

Mental Illness and Alcoholism 
Held Insufficient to Entitle Defen- 
dant to Voluntary Manslaughter In- 
struction. — In a second degree murder 
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case, evidence of a defendant’s mental 
illness and alcoholism will not rebut the 
presumption of malice where the killing 
was accomplished by the intentional use 
of a deadly weapon so as to entitle defen- 
dant to an instruction on the lesser-in- 
cluded offense of voluntary manslaugh- 
ter. State v. Adams, — N.C. App. —, 354 
S.E.2d 338 (1987). 

Instruction on Involuntary Man- 
slaughter Held Proper. — 

Where the evidence was _ uncontro- 
verted that defendant was in a car driv- 
ing away from the scene when the dece- 
dent called out, and that at that point 
defendant ordered the driver to stop, left 
the safety of the car with a loaded pistol 
in his hand, and approached the dece- 
dent, voluntarily placing himself in a 
volatile situation, the fact that he 
claimed that he did not intend the shoot- 
ing would not cleanse him of culpability 
and thus give rise to a defense of acci- 
dent. However, the defendant was enti- 
tled to have the jury consider whether 
he was guilty only of the offense of invol- 
untary manslaughter. State v. Lytton, 
— N.C. —, 355 S.E.2d 485 (1987). 

Failure to Instruct on Involuntary 
Manslaughter Upheld. — Under the 
evidence, the trial judge in murder trial 
did not err in failing to instruct on invol- 
untary manslaughter. State v. Wingard, 
— N.C. —, 346 S.E.2d 638 (1986). 

Where the evidence showed that de- 
fendant either premeditated and delib- 
erated and then murdered her husband, 
or accidentally shot her husband as she 
contended throughout her trial, the trial 
court properly refused to submit the 
lesser included offenses of second degree 
murder and involuntary manslaughter 
to the jury. State v. Hickey, 317 N.C. 
457, 346 S.E.2d 646 (1986). 

Where the defendant admitted that he 
knowingly slashed and stabbed the de- 
ceased with a hunting knife, the defen- 
dant’s use of such knife indicated a clear 
intent to inflict great bodily harm or 
death on the deceased; thus, the defen- 
dant’s actions would not fit within the 
definition of involuntary manslaughter, 
and therefore, the defendant would not 
qualify for such an instruction. State v. 
Fisher, 318 N.C. 512, 350 S.E.2d 334 
(1986). 


Vill. SUFFICIENCY OF 
EVIDENCE. 


In a manslaughter case arising 
from an automobile accident, evi- 
dence is sufficient to submit the case 
to the jury if it tends to show: (1) That 
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the defendant was guilty of an inten- 
tional, wilful or wanton violation of a 
statute designed for the protection of 
human life and limb, or guilty of an in- 
advertent violation of such statute ac- 
companied by recklessness of probable 
consequences of a dangerous nature 
amounting altogether to a thoughtless 
disregard of consequences, or heedless 
indifference to the safety and rights of 
other, and (2) that such violation and 
conduct was the proximate cause of the 
injury and resulting death of deceased. 
State v. Hillard, 81 N.C. App. 104, 344 
S.E.2d 54 (1986). 

Evidence tending to show that defen- 
dant admitted drinking beer and taking 
Valium on the morning of the accident, 
that there were two empty beer cans and 
one half-empty beer can in his car, that 
blood analysis indicated the presence of 
.07% Valium in his blood after the acci- 
dent, and that in the opinion of several 
witnesses he smelled of alcohol, had red, 
glassy eyes, and appeared to be impaired 
raised an inference from which the jury 
could find that defendant operated his 
vehicle after consuming alcohol and 
Valium, and when combined with evi- 
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dence that immediately before the fatal 
accident defendant forced four cars other 
than the victim’s off the road by driving 
on the wrong side of the road, this evi- 
dence was sufficient to permit the jury to 
find that defendant operated his vehicle 
recklessly and in heedless disregard of 
the safety and rights of others, and that 
this conduct proximately caused the 
death of the victim. State v. Hillard, 81 
N.C. App. 104, 344 S.E.2d 54 (1986). 

Evidence Sufficient to Sustain 
Conviction. — 

In a prosecution for involuntary man- 
slaughter, evidence was sufficient to 
permit the jury to find beyond a reason- 
able doubt that death resulted from two- 
year old victim having been violently 
handled or shaken, an act which pro- 
duced both pattern-type bruises and 
abrasions and a subdural hematoma. 
State v. Evans, 317 N.C. 326, 345 S.E.2d 
193 (1986). 

Evidence was sufficient to permit a 
reasonable jury to conclude that the vic- 
tim died as a result of the defendant’s 
culpably negligent handling of a loaded 
firearm. State v. Benjamin, 83 N.C. App. 
318, 349 S.E.2d 878 (1986). 


ARTICLE 7A. 
Rape and Other Sex Offenses. 


§ 14-27.1. Definitions. 


CASE NOTES 


“Substantially Incapable” of Re- 
sisting. — The element of “substantially 
incapable of ... resisting the act of vagi- 
nal intercouse or sexual act” is not ne- 
gated by the victim’s ability to verbally 
protest or even to engage in some physi- 
cal resistence of the abuse. The words 
“substantially incapable” show the leg- 
islature’s intent to include within the 
definition of “mentally defective” those 
persons who by reason of their mental 
retardation or disorder would give little 
or no physical resistance to a sexual act. 
State v. Oliver, — N.C. App. —, 354 
S.E.2d 527 (1987). 

A “sexual act” includes anal inter- 
course, which requires penetration of 
the anal opening by the penis. State v. 
Griffin, —-N.C.. —,:/355. S.E.2d: 474 
(1987). 

Subdivision (4) of this section re- 
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quires only slight penetration of the 
genital opening. State v. Watkins, 318 
N.C. 498, 349 S.E.2d 564 (1986). 

Testimony of Child as Evidence of 
Penetration. — Seven-year-old child’s 
testimony constituted sufficient evi- 
dence of penetration to support a convic- 
tion of first degree sexual offense. State 
v. Watkins, 318 N.C. 498, 349 S.E.2d 
564 (1986). 

Fellatio may be accomplished by 
mere touching of the male sex organ to 
the lips or mouth of another. State v. 
Bailey, 80 N.C. App. 678, 343 S.E.2d 
434, petition for cert. improvidently al- 
lowed, 318 N.C. 652, 350 S.E.2d 94 
(1986). 

Quoted in State v. Kuplen, 316 N.C. 
387, 343 S.E.2d 793 (1986); State v. 
Hicks, 319 N.C. 84, 352 S.E.2d 424 
(1987). 
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Stated in State v. Johnson, 317 N.C. 
417, 347 S.E.2d 7 (1986). 
Cited in State v. Moorman, 82 N.C. 
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App. 594, 347 S.E.2d 857 (1986); State v. 
Teeter, — N.C. App. —, 355 S.E.2d 804 
(1987). 


§ 14-27.2. First-degree rape. 


Legal Periodicals. — 

For comment, “The Use of Rape 
Trauma Syndrome as Evidence in a 
Rape Trial: Valid or Invalid?,” see 21 
Wake Forest L. Rev. 93 (1985). 

For note, “State v. Smith: Facilitating 
the Admissibility of Hearsay State- 


CASE 


I. GENERAL CONSIDERATION. 


Sentencing Factors. — 

Due to the General Assembly giving 
children under 13 greater protection 
from first-degree rape than victims over 
13, the rape of a victim under 13 by a 
defendant at least 12 and at least four 
years older than the victim makes the 
defendant more blameworthy, because 
rape victims under 13 are in fact more 
vulnerable to the crime of rape than 
they would otherwise be if older than 12. 
This does not, however, allow the age of 
the victim to be considered in sentencing 
for first-degree rape, because (1) age is 
an element of first-degree rape under 
paragraph (1) of subsection (a) of this 
section and as such cannot be considered 
an aggravating factor upon sentencing 
for that crime under’ § 15A- 
1340.4(a)(1)(p), and (2) first-degree rape 
is a Class B felony which carries a man- 
datory life sentence without consider- 
ation of aggravating and mitigating fac- 
tors, under § 14-1.1(a)(2). State v. 
Vanstory, — N.C. App. —, 353 S.E.2d 
236 (1987). 

Election by State. — By unequivo- 
cally arraigning defendant on second-de- 
gree rape and by failing thereafter to 
give any notice whatsoever, prior to the 
jury being impaneled and jeopardy at- 
taching, of an intent instead to pursue a 
conviction for first-degree rape arguably 
supported by the short-form indictment, 
the State made a binding election not to 
pursue the greater degree of the offense, 
and such election was tantamount to an 
acquittal of first-degree rape. State v. 
Jones, 317 N.C. 487, 346 S.E.2d 657 
(1986). 

Cited in State v. Whittington, 318 
N.C. 114, 347 S.E.2d 403 (1986); State v. 
Ollis, 318 N.C. 370, 348 S.E.2d 777 


ments in Child Sexual Abuse Cases,” see 
64 N.C.L. Rev. 1352 (1986). 

For note, “State v. Stafford: Rape 
Trauma Syndrome and the Admissibil- 
ity of Statements Made by Rape Vic- 
tims,” see 64 N.C.L. Rev. 1364 (1986). 


NOTES 


(1986); State v. Aguallo, 318 N.C. 590, 
350 S.E.2d 76 (1986); Cinema I Video, 
Inc. v. Thornburg, 83 N.C. App. 544, 351 
S.E.2d 305 (1986); State v. Morrison, 84 
N.C. App. 41, 351 S.E.2d 810 (1987); 
State v. Hicks, 319 N.C. 84, 352 S.E.2d 
424 (1987); State v. Bowman, — N.C. 
App. —, 352 S.E.2d 437 (1987); State v. 
Morrison, — N.C. App. —, 355 S.E.2d 
182 (1987). 


Il. INDICTMENT. 


Bill of indictment charging the 
rape of a “child under the age of 13 
years,” although a valid indictment for 
a rape occurring after Oct. 1, 1983, did 
not allege a criminal offense for a rape 
allegedly occurring before the amend- 
ment to the statute, effective Oct. 1, 
1983, substituting “a child under the 
age of 13 years” for “ a child of the age of 
12 years or less.” Therefore, the trial 
court did not have subject matter juris- 
diction and the judgment entered would 
be arrested. State v. Howard, 317 N.C. 
140, 343 S.E.2d 538 (1986), holding, 
however, that the State could seek an 
indictment of defendant based upon the 
statute in effect on Feb. 15, 1983. 

Violation of Subdivision (a)(2)c Not 
Alleged. — Juvenile petition alleging 
that juvenile who was under the age of 
12 at the time of the offense “did unlaw- 
fully willfully and feloniously carnally 
know and abuse ... a child 6 years old 
and thus of the age of 12 years or less in 
violation of ... G.S. 14-27.2” was insuffi- 
cient to allege a violation of subdivision 
(a)(2)e of this section. State v. Drum- 
mond, 81 N.C. App. 518, 344 S.E.2d 328 
(1986). 

Failure to Submit Crime as 
Charged in Indictment. — Where de- 
fendant was charged with forcible first- 
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degree rape, the failure of the trial court 
to submit the case to the jury pursuant 
to such crime as charged in the indict- 
ment amounted to a dismissal of that 
charge and all lesser included offenses. 
Therefore, by this failure the trial judge 
dismissed the first and second-degree 
rape charges alleged in the indictment. 
State v. Williams, 318 N.C. 624, 350 
S.E.2d 353 (1986). 

Where the jury was instructed and 
reached its verdict on the basis of the 
elements set out in subdivision (a)(1) of 
this section, whereas defendant had 
been charged with rape on the basis of 
the elements set out in subdivision (a)(2) 
and in § 14-27.3(a)(1), the indictment 
under which defendant was brought to 
trial could not be considered to have 
been a valid basis on which to rest the 
judgment. State v. Williams, 318 N.C. 
624, 350 S.E.2d 353 (1986). 


Ill. OTHER CRIMES. 


Separate Crimes Arising Out of 
Same Events. — 

Defendants’ convictions of both first- 
degree kidnapping and rape against one 
victim and of first-degree kidnapping 
and both first-degree rape and first-de- 
gree sex offense against the other could 
not all stand, even though the combina- 
tion of convictions, because of the man- 
ner in which they were consolidated for 
judgment, resulted in no additional pun- 
ishment attributable to any of the kid- 
napping cases, where it could not be said 
that the jury’s verdict of first-degree kid- 
napping was based upon a sexual as- 
sault other than the ones forming the 
basis for the other convictions. State v. 
Belton, 318 N.C. 141, 347 S.E.2d 755 
(1986). 

The holding in State v. Price, 313 N.C. 
297, 327 S.E.2d 863 (1985), that no prin- 
ciple of double jeopardy was violated by 
entry of judgments that the defendant 
committed both rape in the first degree 
and kidnapping in the first degree is 
overruled. State v. Belton, 318 N.C. 141, 
347 S.E.2d 755 (1986). 

Defendant may not be separately pun- 
ished for the offenses of first-degree rape 
and first-degree kidnapping where the 
rape is the sexual assault used to elevate 
kidnapping to the first degree. State v. 
Mason, 317 N.C. 283, 345 S.E.2d 195 
(1986). 

Although some restraint is inherent 
in the crime of forced rape, the restraint, 
confinement, and asportation of a rape 
victim may constitute kidnapping if it is 
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a separate, complete act, independent of 
and apart from the rape. State v. 
Walker, — N.C. App. —, 353 S.E.2d 245 
(1987). 

Asportation of a rape victim is suffi- 
cient to support a charge of kidnapping 
if the defendant could have perpetuated 
the offense when he first threatened the 
victim, and instead, took the victim to a 
more secluded area to prevent others 
from witnessing or hindering the rape; 
such asportation is separate and inde- 
pendent of the rape, is removal for the 
purpose of facilitating the felony of rape, 
and is, therefore, kidnapping pursuant 
to § 14-39. State v. Walker, — N.C. App. 
—, 353 S.E.2d 245 (1987). 


IV. VICTIM UNDER AGE. 


Juvenile who was under the age of 
12 at the time of the offense could not 
be found guilty of first-degree rape un- 
der division (a)(1) of this section for en- 
gaging in vaginal intercourse with six 
year old victim where the record con- 
tained no evidence of the age of his ac- 
complice. State v. Drummond, 81 N.C. 
App. 518, 344 S.E.2d 328 (1986). 

Attempted First Degree Rape of 
Child. — 

Evidence of 20 year old defendant’s ac- 
tion with nine year old child was suffi- 
cient to support the jury’s verdict that 
defendant was guilty of attempted first 
degree rape, even though he stopped 
when she started to cry. State v. Griffin, 
— N.C. —, 355 S.E.2d 474 (1987). 


VI. USE OF FORCE OR 
THREATS. 


The “general fear” theory in State 
v. Alston, 310 N.C. 399, 312 S.E.2d 470, 
is applicable only to fact situations simi- 
lar to those in that case. State v. Strick- 
land, 318 N.C. 653, 351 S.E.2d 281 
(1987). 


VII. DANGEROUS OR DEADLY 
WEAPON. 


What Is a Dangerous or Deadly 
Weapon. — In order to be characterized 
as a dangerous or deadly weapon, an in- 
strumentality need not have actually in- 
flicted serious injury. A dangerous or 
deadly weapon is any article, instru- 
ment or substance which is likely to pro- 
duce death or great bodily injury. State 
v. Young, 317 N.C. 396, 346 S.E.2d 626 
(1986). 

This section does not require a 
showing that a dangerous or deadly 
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weapon was used in a particular 
manner in order to sustain a conviction 
for first degree rape. Instead it requires 
a showing only that such a weapon was 
employed or displayed. State v. Lang- 
ford, — N.C. —, 354 S.E.2d 523 (1987). 

A weapon has been “employed” 
when defendant has it in his posses- 
sion at the time of the rape. State v. 
Langford, — N.C. —, 354 S.E.2d 523 
(1987). 

Knife. — Where the jury, had it been 
left to determined the nature of the 
weapon as a factual issue, would have 
probably found that the knife used in 
rape of the victim was a dangerous or 
deadly weapon or at least that the vic- 
tim reasonably believed it to be such, 
the court’s instructional error, if any, in 
instructing the jury that “a knife is a 
deadly weapon,” had no probable impact 
on the jury’s finding of guilt so as to 
merit a new trial despite the defendant’s 
failure to object to the instruction. State 
v. Clemmons, — N.C. —, 353 S.E.2d 209 
(1987). 

Large Knife. — The trial judge com- 
mitted no error in taking from the jury 
the question of whether a knife (de- 
scribed as being a large knife with a 
long shiny blade), which was capable of 
cutting a person’s throat, going into the 
windpipe and going four inches into the 
stomach, was a deadly weapon. State v. 
Kuplen, 316 N.C. 387, 343 S.E.2d 793 
(1986). 


XI. PENETRATION. 


The legislature did not intend to al- 
ter the penetration required for the 
offense of rape when it enacted this sec- 
tion. State v. Johnson, 317 N.C. 417, 347 
S.E.2d 7 (1986). 

Instruction Upheld. — The trial 
court did not err by instructing the jury 
that “vaginal intercourse” is defined to 
be penetration, however slight, of female 
sex organ by the male sex organ, rather 
than as defendant requested: “The 
slightest penetration of the female va- 
gina by the male sex organ.” State v. 
Johnson, 317 N.C. 417, 347 S.E.2d 7 
(1986). 


XIII. EVIDENCE. 


Evidence aliunde defendant’s ad- 
missions held sufficient to satisfy the 
requirements of the corpus delicti rule, 
and when considered with defendant’s 
confession, held sufficient to survive de- 
fendant’s various motions to dismiss 
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rape charge against him. State v. Sloan, 
316 N.C. 714, 343 S.E.2d 527 (1986). 

Previous Convictions of Aiders 
and Abettors. — In trial on charge of 
first degree rape, which was tried on the 
theory that defendant was the principal 
and two other men were aiders and abet- 
tors, evidence of the previous convictions 
of the other men was irrelevant under 
§ 8C-1, Rule 401, and being irrelevant, 
was not admissible. Further, the admis- 
sion of such evidence violated the defen- 
dant’s Sixth Amendment right to con- 
front the witnesses against him with re- 
gard to this charge. State v. Brown, — 
N.C. —, 354 S.E.2d 225 (1987). 


XIV. INSTRUCTIONS. 


When Charge on Attempted Rape 
Is Warranted. — Instructions pertain- 
ing to attempted first-degree rape as a 
lesser included offense of first-degree 
rape are warranted when the evidence 
pertaining to the crucial element of pen- 
etration conflicts, or when, from the evi- 
dence presented, the jury may draw con- 
flicting inferences. State v. Johnson, 317 
N.C. 417, 347 S.E.2d 7 (1986). 

Defendants Were Not Entitled, 
etc.— 

Defendant was not entitled to an in- 
struction on the lesser included offense 
of second degree rape, where he had an 
open knife in his hand or lying in the 
open easily within his reach during all 
times pertinent to his act of sexual inter- 
course with the victim, the evidence 
would not support a reasonable finding 
that the victim was not aware of the 
knife, and defendant’s statement to a po- 
lice officer only amounted to a descrip- 
tion of how he employed or displayed the 
knife, not a denial that he had employed 
or displayed a knife. State v. Langford, 
— N.C. —, 354 S.E.2d 518 (1987). 

Defendant’s mere failure to recollect 
whether he had knife open during rape 
created no conflict with victim’s clear 
and unequivocal testimony that he held 
the open knife to her throat. Nor was a 
conflict created in the evidence by vic- 
tim’s response on cross-examination to 
the question of whether she actually saw 
a knife or whether the knife was “just 
mentioned,” as taking her answer in 
light of her other testimony concerning 
the knife, it was clear that she an- 
swered, in effect, that the knife was not 
“Just mentioned,” and that she actually 
saw the knife as defendant brought it to 
her throat. In fact, victim was even able 
to estimate the length of the open blade 
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before it was placed to her throat. There- 
fore, defendant was not entitled to an 
instruction on the lesser offense of sec- 
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ond-degree rape. State v. Langford, — 
N.C. —, 354 S.E.2d 523 (1987). 


§ 14-27.3. Second-degree rape. 


Legal Periodicals. — 
For comment, “The Use of Rape 
Trauma Syndrome as Evidence in a 


CASE 


I. GENERAL CONSIDERATION. 


Custodial Sexual Offense Distin- 
guished. — Second-degree rape and sec- 
ond-degree sexual offense require an act 
by force and against the will of another 
person. Custodial sexual offense does 
not. Custodial sexual offense requires 
that the perpetrator, or the perpetrator’s 
principal or employer, have custody of 
the victim. Second-degree rape and sec- 
ond-degree sexual offense do not. Custo- 
dial sexual offense thus requires proof of 
a fact which second-degree rape and sec- 
ond-degree sexual offense do not, and 
both second-degree rape and second-de- 
gree sexual offense require proof of a 
fact which custodial sexual offense does 
not. Double jeopardy considerations thus 
are not implicated. State v. Raines, — 
N.C. —, 354 S.E.2d 486 (1987). 

Sentencing Factors. — 

Because the age of the victim is not a 
necessary element of second-degree 
rape, and a determination by a prepon- 
derance of the evidence in the sentenc- 
ing phase that the defendant raped a 11- 
year-old child is reasonably related to 
the purpose of sentencing, the age of a 
victim under 13 may be considered as a 
nonstatutory aggravating factor in sen- 
tencing for second-degree rape. State v. 
Vanstory, — N.C. App. —, 353 S.E.2d 
236 (1987). 

The proper indictment for the rape 
of a person who is asleep is one al- 
leging rape of a “physically helpless” 
person. State v. Moorman, 82 N.C. App. 
594, 347 S.E.2d 857, cert. granted, — 
N.C. —, 350 S.E.2d 861 (1986). 

Variance Where Indictment Al- 
leged Use of Force and Proof 
Showed That Victim Was Asleep. — 
Where evidence showed that penetra- 
tion and the initiation of sexual inter- 
course was achieved while the prosecu- 
trix was asleep and unable to communi- 
cate an unwillingness to submit to the 
act, there was a fatal variance between 
the indictment’s allegations that defen- 
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Rape Trial: Valid or Invalid?,” see 21 
Wake Forest L. Rev. 93 (1985). 


NOTES 


dant carnally knew the prosecutrix by 
force and against her will and the proof 
the State presented at trial, and judg- 
ment of second-degree rape charge 
would be arrested. State v. Moorman, 82 
N.C. App. 594, 347 S.E.2d 857, cert. 
granted, — N.C. —, 350 S.E.2d 861 
(1986). 

Election by State. — By unequivo- 
cally arraigning defendant on second-de- 
gree rape and by failing thereafter to 
give any notice whatsoever, prior to the 
jury being impaneled and jeopardy at- 
taching, of an intent instead to pursue a 
conviction for first-degree rape arguably 
supported by the short-form indictment, 
the State made a binding election not to 
pursue the greater degree of the offense, 
and such election was tantamount to an 
acquittal of first-degree rape. State v. 
Jones, 317 N.C. 487, 346 S.E.2d 657 
(1986). 

Failure to Submit Crime as 
Charged in Indictment. — Where de- 
fendant was charged with forcible first- 
degree rape, the failure of the trial court 
to submit the case to the jury pursuant 
to such crime as charged in the indict- 
ment amounted to a dismissal of that 
charge and all lesser included offenses. 
Therefore, by this failure the trial judge 
dismissed the first and second-degree 
rape charges alleged in the indictment. 
State v. Williams, 318 N.C. 624, 350 
S.E.2d 353 (1986). 

Where the jury was instructed and 
reached its verdict on the basis of the 
elements set out in § 14-27.2(a)(1), 
whereas defendant had been charged 
with rape on the basis of the elements 
set out in § 14-27.2(a)(2) and in subdivi- 
sion (a)(1) of this section, the indictment 
under which defendant was brought to 
trial could not be considered to have 
been a valid basis on which to rest the 
judgment. State v. Williams, 318 N.C. 
624, 350 S.E.2d 353 (1986). 

Double Jeopardy Shown. — | 

Where there was only one sexual as- 
sault, the second-degree rape of the vic- 
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tim, which could have formed the “sex- 
ual assault” element of the first-degree 
kidnapping conviction, and since the 
rape was used to raise the kidnapping to 
first-degree, the defendant was con- 
victed more than once for the same of- 
fense in violation of the prohibition 
against double jeopardy. Therefore, the 
case was remanded to the trial court for 
a new sentencing hearing, to either ar- 
rest judgment on the first-degree kid- 
napping conviction and resentence the 
defendant for second-degree kidnapping, 
or arrest judgment on the second-degree 
rape conviction. State v. Walker, — N.C. 
App. —, 353 S.E.2d 245 (1987). 

Double Jeopardy Not Shown. — 
Defendant’s convictions of two violations 
of § 14-27.7, for engaging in a sexual act 
and in intercourse with a person over 
whom his employer had custody, follow- 
ing his earlier acquittal of second-degree 
rape under this section and committing 
a sex act on a person who was physically 
helpless under § 14-27.5, and vacation 
of his conviction of engaging in a sex act 
by force and against victim’s will in vio- 
lation of § 24-27.5, did not violate the 
double jeopardy clauses of the Fifth 
Amendment to the United States Con- 
stitution and N.C. Const., Art. I, § 19, as 
the offenses that defendant was con- 
victed of were not lesser included of- 
fenses of other crimes that he was ear- 
lier tried for. State v. Raines, 81 N.C. 
App. 299, 344 S.E.2d 138, cert. granted, 
317 N.C. 712, 347 S.E.2d 450 (1986). 

Standing to Challenge Section. — 
Defendant who was neither “mentally 
defective,” “mentally incapacitated,” nor 
“physically helpless” had no standing to 
challenge the constitutionality of this 
section on grounds that it unconstitu- 
tionally infringed upon a _ physically 
handicapped or mentally disabled per- 
son’s right to privacy by intruding upon 
such a person’s right to engage in con- 
sensual vaginal intercourse. State v. 
Teeter, — N.C. App. —, 355 S.E.2d 804 
(1987). 

Applied in State v. Oliver, — N.C. 
App. —, 354 S.E.2d 527 (1987). 


Il. ELEMENTS OF OFFENSE. 


Force required to constitute rape 
must be actual or constructive force 
used to achieve sexual intercourse. 
State v. Morrison, — N.C. App. —, 355 
S.E.2d 182 (1987). 

Constructive Force Is Sufficient. — 

The force necessary to sustain a con- 
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§ 14-27.3 


viction of rape under paragraph (1) of 
subsection (a) of this section need not be 
actual physical force, but may be con- 
structive force such as fear, fright, or co- 
ercion. State v. Strickland, 318 N.C. 
653, 351 S.E.2d 281 (1987). 

Victim’s General Fear of Defen- 
dant. — 

The case of State v. Lester, 70 N.C. 
App. 757, 321 S.E.2d 166 (1984), affd 
per curiam, 313 N.C. 595, 330 S.E.2d 
205 (1985), annotated under this catch- 
line in the main volume, is expressly 
overruled. State v. Etheridge, — N.C. 
—, 352 S.E.2d 673 (1987). 

In view of the victim’s unusual prior 
consensual relationship with the defen- 
dant, absent evidence that the defendant 
used force or threats to overcome the 
will of the victim to resist the sexual in- 
tercourse alleged to have been raped, 
such general fear was not sufficient to 
show that the defendant used the force 
required to support a conviction of rape. 
State v. Alston, 310 N.C. 399, 312 S.E.2d 
470 (1984); State v. Etheridge, 319 N.C. 
34, 352 S.E.2d 673 (1987). 

The “general fear” theory in State v. 
Alston, 310 N.C. 399, 312 S.E.2d 470, is 
applicable only to fact situations similar 
to those in that case. State v. Strickland, 
318 N.C. 653, 351 S.E.2d 281 (1987); 
State v. Etheridge, 319 N.C. 34, 352 
S.E.2d 673 (1987). 

Sexual activity between a parent and 
a minor child is not comparable to sex- 
ual activity between two adults with a 
history of consensual intercourse; the 
youth and vulnerability of children, cou- 
pled with the power inherent in a par- 
ent’s position of authority, creates a 
unique situation of dominance and con- 
trol in which explicit threats and dis- 
plays of force are not necessary to effect 
the abuser’s purpose. State v. Etheridge, 
319 N.C. 34, 352 S.E.2d 673 (1987). 

Evidence of both actual and con- 
structive force was present in rape 
case, the actual force occurring when 
defendant pushed the victim towards the 
bed and when he pushed her hands 
aside, and constructive force occurring 
when defendant locked the door, yelled 
at the victim and placed her in fear that 
she would be hurt. State v. Morrison, — 
N.C. App. —, 355 S.E.2d 182 (1987). 

This section provides for two dis- 
tinct and separate offenses of sec- 
ond-degree rape, in that force is not an 
element of the rape of a physically help- 
less person. State v. Moorman, 82 N.C. 


§ 14-27.4 


App. 594, 347 S.E.2d 857, cert. granted, 
— N.C. —, 350 S.E.2d 861 (1986). 

Assault on a female is not a lesser 
included offense of attempted sec- 
ond degree rape, because the assault 
offense contains essential elements 
which are not contained in the at- 
tempted rape offense. State v. Wortham, 
318 N.C. 669, 351 S.E.2d 294 (1987), dis- 
approving State v. Freeman, 307 N.C. 
445, 298 S.E.2d 376 (1983), insofar as 
the result in Freeman on the assault of a 
female conflicts with this decision. 

An atttempt to commit rape has the 
elements of (1) an intent to commit rape, 
and (2) an overt act done for that pur- 
pose, which goes beyond mere prepara- 
tion, but falls short of the completed of- 
fense. State v. Morrison, 84 N.C. App. 
41, 351 S.E.2d 810 (1987). 


CRIMINAL LAW 


§ 14-27.4 


Ill. EVIDENCE. 


Evidence Held Sufficient. — 

Evidence held sufficient to show that 
the defendant used physical force as well 
as the victim’s fear and fright to commit 
the crime of second-degree rape, where 
upon learning that she was sick, ignor- 
ing her demand that he leave her alone, 
and breaking through a locked door to 
enter her home, the defendant used force 
to make the victim submit to vaginal in- 
tercourse. State v. Strickland, 318 N.C. 
653, 351 S.E.2d 281 (1987). 

Evidence held sufficient to authorize 
the trial court’s denial of a motion at the 
close of the evidence to dismiss the 


_charge of attempted second-degree rape. 


State v. Morrison, 84 N.C. App. 41, 351 
S.E.2d 810 (1987). 


§ 14-27.4. First-degree sexual offense. 


CASE NOTES 


I. GENERAL CONSIDERATION. 


Effect of § 14-27.7. — Argument that 
an indictment under this section was 
subject to dismissal on grounds that the 
section had been partially repealed by 
§ 14-27.7 was without merit, since the 
two statutes were enacted as parts of the 
same legislative act, Session Laws 1979, 
c. 682, and an intent to simultaneously 
enact and repeal a law could not be at- 
tributed to the General Assembly. State 
v. Nations, — N.C. —, 354 S.E.2d 510 
(1987). 

Mandatory Life 
etc.— 

The mandatory life sentence for first- 
degree sexual offense is constitutional. 
State v. Cooke, 318 N.C. 674, 351 S.E.2d 
290 (1987). 

Separate Crimes Arising out of 
Same Events. — Defendants’ convic- 
tions of both first degree kidnapping and 
rape against one victim and of first-de- 
gree kidnapping and both first degree 
rape and first-degree sex offense against 
the other could not all stand, even 
though the combination of convictions, 
because of the manner in which they 
were consolidated for judgment, resulted 
in no additional punishment attribut- 
able to any of the kidnapping cases, 
where it could not be said that the jury’s 
verdict of first-degree kidnapping was 
based upon a sexual assault other than 
the ones forming the basis for the other 
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convictions. State v. Belton, 318 N.C 
141, 347 S.E.2d 755 (1986). 

Applied in State v. Nations, — N.C. 
—, 354 S.E.2d 516 (1987). 


Il. ELEMENTS OF OFFENSE. 


Legislative Intent to Distinguish 
Offenses. — The intent of the legisla- 
ture when it employed the term “vaginal 
intercourse” in former § 14-21.1 was not 
to change the traditional elements of 
rape but to distinguish that offense from 
other sexual offenses now included 
within this section. State v. Johnson, 
317 N.C. 417, 347 S.E.2d 7 (1986). 

What Is a Dangerous or Deadly 
Weapon. — In order to be characterized 
as a dangerous or deadly weapon, an in- 
strumentality need not have actually in- 
flicted serious injury. A dangerous or 
deadly weapon is any article, instru- 
ment or substance which is likely to pro- 
duce death or great bodily injury. State 
v. Young 317 N.C. 396, 346 S.E.2d 626 
(1986). 

Deadly Weapon Need Not Be Pos- 
sessed at Precise Moment of Pene- 
tration. — In a prosecution for first-de- 
gree sexual offense, where a knife was 
employed in an effort to force the victim 
to give in to defendant’s demands, it was 
of no consequence that defendant was 
not in possession of the deadly weapon 
at the precise moment that penetration 
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occurred. State v. Whittington, 318 N.C. 
114, 347 S.E.2d 403 (1986). 

Submission of Lesser Offenses Not 
Proper. — Where no evidence was of- 
fered which suggested that defendant 
did not display knife prior to both of- 
fenses, the evidence would not have jus- 
tified submission either of second degree 
sexual offense or attempted second de- 
gree rape. State v. Kuplen, 316 N.C. 
387, 343 S.E.2d 793 (1986). 


Ill. PRACTICE AND 
PROCEDURE. 


Allegation in indictment that vic- 
tim was “a child under 12 years of 
age” sufficiently alleged that she was “a 
child under the age of 13 years” within 
the meaning of this section. State v. 
Gainey, — N.C. —, 354 S.E.2d 236 
(1987). 

Victim Not Required to Testify. — 
While it is true that in most sexual of- 
fense cases the victim does testify, nev- 
ertheless there is no requirement that 
the victim testify before the accused 
may be convicted. State v. Cooke, 318 
N.C. 674, 351 S.E.2d 290 (1987). 

Seven-year-old child’s testimony 


§ 14-27.5. Second-degree 
CASE 


Custodial Sexual Offense Distin- 
guished. — Second-degree rape and sec- 
ond-degree sexual offense require an act 
by force and against the will of another 
person. Custodial sexual offense does 
not. Custodial sexual offense requires 
that the perpetrator, or the perpetrator’s 
principal or employer, have custody of 
the victim. Second-degree rape and sec- 
ond-degree sexual offense do not. Custo- 
dial sexual offense thus requires proof of 
a fact which second-degree rape and sec- 
ond-degree sexual offense do not, and 
both second-degree rape and second-de- 
gree sexual offense require proof of a 
fact which custodial sexual offense does 
not. Double jeopardy considerations thus 
are not implicated. State v. Raines, — 
N.C. —, 354 S.E.2d 486 (1987). 

Double Jeopardy Not Shown. — 
Defendant’s convictions of two violations 
of § 14-27.7, for engaging in a sexual act 
and in intercourse with a person over 
whom his employer had custody, follow- 
ing his earlier acquittal of second degree 
rape under § 14-27.3 and committing a 
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constituted sufficient evidence of 
penetration to support a conviction of 
first degree sexual offense. State v. Wat- 
kins, 318 N.C. 498, 349 S.E.2d 564 
(1986). 

Evidence held sufficient. — Evi- 
dence of rectal penetration held suffi- 
cient. State v. Sloan, 316 N.C. 714, 343 
S.E.2d 527 (1986). 

Testimony of child who was nine at 
the time of the offense, describing 20 
year old defendant’s commission of anal 
intercourse, corroborated by that of her 
mother and the examining physician’s 
evidence constituting proof of essential 
elements of first degree sexual offense. 
State v. Griffin, — N.C. —, 355 S.E.2d 
474 (1987). 

Evidence Held Insufficient. — 
Given the ambiguity of the seven-year- 
old victim’s testimony as to anal inter- 
course, and absent corroborative evi- 
dence (such as physiological or demon- 
strative evidence) that anal intercourse 
occurred, as a matter of law the evidence 
was insufficient to support a verdict of 
first-degree sexual offense. State v. 
Hicks, 319 N.C. 84, 352 S.E.2d 424 
(1987). 


sexual offense. 


NOTES 


sex act on a person who was physically 
helpless under this section, and vacation 
of his conviction of engaging in a sex act 
by force and against victim’s will in vio- 
lation of this section did not violate the 
double jeopardy clauses of the Fifth 
Amendment to the United States Con- 
stitution and N.C. Const., Art. I, § 19, as 
the offenses that defendant was con- 
victed of were not lesser included of- 
fenses of the crimes that he was earlier 
tried for. State v. Raines, 81 N.C. App. 
299, 344 S.E.2d 138, cert. granted, 317 
N.C. 712, 347 S.E.2d 450 (1986). 
Defendant’s conviction of both the 
crime against nature and second degree 
sexual offense was not error because the 
crime against nature proscribed by 
§ 14-177 requires penetration of or by 
the sexual organ, while second degree 
sexual offense does not. State v. Bailey, 
80 N.C. App. 678, 343 S.E.2d 434, peti- 
tion for cert. improvidently allowed, 318 
N.C. 652, 350 S.E.2d 94 (1986). 
Constructive Force. — In prosecu- 
tion on charge of second-degree sexual 


§ 14-27.6 


offense committed by the defendant 
against his 13-year-old son, constructive 
force reasonably could be inferred from 
the circumstances surrounding the par- 
ent-child relationship, where the defen- 
dant began abusing his son when the 
boy was only eight years old, the child 
was conditioned to succumb to the defen- 
dant’s illicit advances at an age when he 
could not yet fully comprehend the im- 
plication of the defendant’s conduct, not 
until he saw a film at school did the boy 
realize that the defendant’s behavior 
was considered improper and abusive, 
and the incidents of abuse all occurred 
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while the boy lived as an unemancipated 
minor in the defendant’s household, sub- 
ject to the defendant’s parental author- 
ity and threats of disciplinary action. 
State v. Etheridge, 319 N.C. 34, 352 
S.E.2d 673 (1987). 

Evidence held sufficient to support 
conviction of second degree sexual of- 
fense. State v. Moorman, 82 N.C. App. 
594, 347 S.E.2d 857, cert. granted, — 
N.C. —, 350 S.E.2d 861 (1986). 

Evidence of penetration held suffi- 
cient to support conviction of second de- 
gree sexual offense. State v. Oliver, — 
N.C. App. —, 354 S.E.2d 527 (1987). 


§ 14-27.6. Penalty for attempt. 


CASE NOTES 


Elements of Proof. — 

In accord with the main volume. See 
State v. Harris, — N.C. —, 354 S.E.2d 
222 (1987). 

An attempt to commit rape has the 
elements of (1) an intent to commit rape, 
and (2) an overt act done for that pur- 
pose, which goes beyond mere prepara- 
tion, but falls short of the completed of- 
fense. State v. Morrison, 84 N.C. App. 
41, 351 S.E.2d 810 (1987). 

Before a defendant may be convicted 
of attempted rape, the State must prove, 
beyond a reasonable doubt, that the de- 
fendant: (1) had the specific intent to 
rape the victim, and (2) committed an 
act which went beyond mere preparation 
but fell short of the actual commission of 
the rape. State v. Hall, — N.C. App. —, 
355 S.E.2d 250 (1987). 

Proof of Intent to Rape. — To show 
an intent to rape, the State must prove 
that defendant intended to have sexual 
intercourse with the victim notwith- 
standing any resistance on her part. 
State v. Hall, — N.C. App. —, 355 
S.E.2d 250 (1987). 

Sexually motivated assaults may 
give rise to an inference that defen- 
dant intended to rape his victim, not- 
withstanding that other inferences are 
also possible. State v. Hall, — N.C. App. 
—. 300 §.in2d 250 (1987). 

It is sufficient if defendant has the 
intent to rape at any point during the 
assault, and it need not be shown that 
he made an actual, physical attempt to 
have intercourse. State v. Hall, — N.C. 
App. —, 355 S.E.2d 250 (1987). 

Admissibility of Prior Conviction. 
— Evidence of defendant’s prior convic- 
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tion in 1977 for assault with intent to 
rape, as well as his recent release from 
prison, offered to prove that his intent in 
assaulting and kidnapping his victim 
was to rape her, was properly admitted 
for that purpose in trial for kidnapping 
and attempted rape. State v. Hall, — 
N.C. App. —, 355 S.E.2d 250 (1987). 
Instructions pertaining to _  at- 
tempted first degree rape as a lesser 
included offense of first degree rape 
are warranted when the evidence per- 
taining to the crucial element of pene- 
tration conflicts or when, from the evi- 
dence presented, the jury may draw con- 
flicting inferences. State v. Johnson, 317 
N.C. 417, 347 S.E.2d 7 (1986). 
Evidence held sufficient — 
Evidence held sufficient to allow a 
jury to infer that defendant intended to 
rape his victim. State v. Hall, — N.C. 
App. —, 355 S.E.2d 250 (1987). 
Evidence of 20 year old defendant’s ac- 
tion with nine year old child was suffi- 
cient to support the jury’s verdict that 
defendant was guilty of attempted first 
degree rape, even though he stopped 
when she started to cry. State v. Griffin, 
= NAG, B00 5, 20474 (1987). 
Sufficiency of Evidence to Support 
Felony Murder Charge. — Evidence 
as to the position of the victim’s legs and 
evidence of the removal of clothes from 
the lower part of the victim’s body was 
sufficient, with other evidence, to be 
submitted to the jury on a charge of fel- 
ony murder when the underlying felony 
was attempted rape. State v. Harris, — 
N.C. —, 354 S.E.2d 222 (1987). 


§ 14-27.7 
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§ 14-27.7. Intercourse and sexual offenses with cer- 
tain victims; consent no defense. 


CASE NOTES 


Hospital Patients. — In enacting 
this statute and making it applicable to 
private and charitable institutions, 
whose patients are nearly all voluntary, 
the General Assembly obviously used 
the word “custody” in its broadest sense, 
intending thereby to protect from abuse 
all hospital patients, voluntary and com- 
mitted alike. State v. Raines, 81 N.C. 
App. 299, 344 S.E.2d 138 (1986), af- 
firmed, — N.C. —, 354 S.E.2d 486 
(1987). 

The protection of this section extends 
to voluntary patients in a private hospi- 
tal. State v. Raines, — N.C. —, 354 
S.E.2d 486 (1987). 

Second-Degree Rape and Second- 
Degree Sexual Offense Distinguished 
from Custodial Sexual Offense. — 
Second-degree rape and second-degree 
sexual offense require an act by force 
and against the will of another person. 
Custodial sexual offense does not. Custo- 
dial sexual offense requires that the per- 
petrator, or the perpetrator’s principal 
or employer, have custody of the victim. 
Second-degree rape and second-degree 
sexual offense do not. Custodial sexual 
offense thus requires proof of a fact 
which second-degree rape and second- 
degree sexual offense do not, and both 
second-degree rape and second-degree 
sexual offense require proof of a fact 
which custodial sexual offense does not. 
Double jeopardy considerations thus are 
not implicated. State v. Raines, — N.C. 
—, 354 S.E.2d 486 (1987). 

Effect of Section on § 14-27.4. — 
Argument that indictment under 
§ 14-27.4 was subject to dismissal on 
grounds that that statute had been par- 
tially repealed by this section was with- 
out merit, since the two statutes were 
enacted as parts of the same legislative 
act, Session Laws 1979, c. 682. An intent 
to simultaneously enact and repeal a 
law could not be attributed to the Gen- 
eral Assembly. State v. Nations, — N.C. 
—, 354 S.E.2d 510 (1987). 

Double Jeopardy Not Shown. — 
Defendant’s convictions of two violations 
of this section, for engaging in a sexual 
act and in intercourse with a person over 


whom his employer had custody, follow- 
ing his earlier acquittal of second degree 
rape under § 14-27.3 and committing a 
sex act on a person who was physically 
helpless under § 14-27.5, and vacation 
of his conviction of engaging in a sex act 
by force and against victim’s will in vio- 
lation of § 14-27.5 did not violate the 
double jeopardy clauses of the Fifth 
Amendment to the United States Con- 
stitution and N.C. Const., Art. I, § 19, as 
the offenses that defendant was con- 
victed of were not lesser included of- 
fenses of the crimes that he was earlier 
tried for. State v. Raines, 81 N.C. App. 
299, 344 S.E.2d 138 (1986), affirmed, — 
N.C. —, 354 S.E.2d 486 (1987). 

Aggravating Factor in Sentencing 
Held Error. — Trial court erred in sen- 
tencing defendant, convicted of two vio- 
lations of this section, by finding as an 
aggravating factor that the defendant 
“took advantage of a position of trust or 
confidence to commit the offense,” as ev- 
idence necessary to prove an element of 
the offense may not be used to prove any 
factor in aggravation, and the evidence 
necessary to convict defendant tended to 
show that he took advantage of his cus- 
todial position in committing the of- 
fenses involved. State v. Raines, 81 N.C. 
App. 299, 344 S.E.2d 138 (1986), af- 
firmed, — N.C. —, 354 S.E.2d 486 
(1987). 

A relationship of trust and confidence 
was needed to prove the custodial ele- 
ment of custodial sexual offense. The ev- 
idence that proved the aggravating fac- 
tor that the defendant took advantage of 
a position of trust or confidence to com- 
mit the offense thus was necessary to 
prove the custodial element of the of- 
fense, and the finding of the aggravating 
factor was proscribed by 
§ 15A-1340.4(a). State v. Raines, — 
N.C. —, 354 S.E.2d 486 (1987). 

Applied in State v. Nations, — N.C. 
—, 354 S.E.2d 516 (1987). 

Stated in State v. Cooke, 318 N.C. 
674, 351 S.E.2d 290 (1987). 

Cited in State v. Teeter, — N.C. App. 
—, 355 S.E.2d 804 (1987). 


§ 14-27.8 CRIMINAL LAW § 14-32 


§ 14-27.8. Defense that victim is spouse of person 
committing act. 


A person may not be prosecuted under this Article if the victim is 
the person’s legal spouse at the time of the commission of the al- 
leged rape or sexual offense unless the parties are living separate 
and apart. (1979, c. 682, s. 1; 1987, c. 742.) 


Effect of Amendments. — The 1987 ment or a judicial decree” at the end of 
amendment, effective October 1, 1987, the section. 
deleted “pursuant to a written agree- 


ARTICLE 8. 


Assaults. 


§ 14-32. Felonious assault with deadly weapon 
with intent to kill or inflicting serious 
injury; punishments. 


CASE NOTES 


IV. INDICTMENT. injuries during the shootout, and accord- 
ingly, it was for the jury to decide 
Indictments which named two and whether the facts satisfied them beyond 
one-half ton truck as the weapon 4 reasonable doubt that defendant was 
used by defendant in committing assault —_puilty of assault with a deadly weapon. 
and expressly alleged that it was a State v. Platt, — N.C. App. —, 354 
“deadly weapon” were sufficient to sup- § 2d 332 (1987). 
port the verdicts of guilty of felonious 
assault with a deadly weapon and the 
judgments based thereon. State v. Hin- 
son, — N.C. App. —, 355 S.B.2d 232 
(1987). 


Evidence that as defendant drove two 
and one-half ton truck toward road 
where deputies were located, he was 
waving one arm out the window and 
screaming “Stand right there.... Pll kill 


you,” and that he drove the truck 
1 SURBIGIENG 2 OF ENIDENCE. straight at the deputies before colliding 


Sentence Supported by Evidence. with two automobiles and running into 
__ Evidence that assault victim was ditch, raised reasonable inferences suffi- 


beaten, shot in the back of the head, cient to take to the jury the issues of 
driven over by a car, and left on the defendant’s use of the truck as a deadly 
highway with his leg caught up under- weapon and whether he acted with the 
neath the car held to justify a sentence requisite specific intent to kill the depu- 
in excess of the presumptive term. State ties. State v. Hinson, — N.G2 App. —, 
v. Poole, 82 N.C. App. 117, 345 S.E.2d 355 S.E.2d 232 (1987). 
466 (1986), cert. denied, 318 N.C. 700, Evidence Insufficient to Sustain 
351 S.E.2d 757 (1987). Verdict Against Defendant. — 
Evidence Sufficient, etc. — Evidence held insufficient to convict 
From evidence that five persons were the defendant of robbery with a danger- 
injured by gunshots and the particular ous weapon in violation of § 14-87 and 
circumstances surrounding those shoot- assault with a deadly weapon inflicting 
ings, i.e., a shootout between two rival serious bodily injury in violation of sub- 
gangs, the jury could reasonably infer section (b) of this section. State v. Grif- 
that defendant, either solely or while fin, — N.C. App. —, 353 S.E.2d 679 
acting in concert with others, inflicted (1987). 
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§ 14-32.2. Patient abuse and neglect; punishments. 


(a) It shall be unlawful for any person to physically abuse a pa- 
tient of a health care facility or a resident of a residential care 
facility, when the abuse is the result of an intentional or culpably 
negligent act or omission which causes serious bodily injury or 
death. 

(b) Unless the conduct is prohibited by some other provision of 
law providing for greater punishment. 

(1) Any person who violates subsection (a) above is guilty of a 
Class C felony where intentional conduct proximately 
causes the death of the patient or resident; 

(2) Any person who violates subsection (a) above is guilty of a 
Class G felony where culpably negligent conduct proxi- 
mately causes the death of the patient or resident; 

(3) Any person who violates subsection (a) above is guilty ofa 
Class H felony where such conduct proximately causes se- 
rious bodily injury to the patient or resident. 

(c) “Health Care Facility” shall include hospitals, skilled nursing 
facilities, intermediate care facilities, intermediate care facilities 
for the mentally retarded, psychiatric facilities, rehabilitation facil- 
ities, kidney disease treatment centers, home health agencies; am- 
bulatory surgical facilities, and any other health care related facil- 
ity whether publicly or privately owned. 

“Residential Care Facility” shall include homes for the aged and 
disabled, family care homes, group homes for developmentally dis- 
abled adults, adult foster care homes, and any other residential 
care related facility whether publicly or privately owned. 

(d) “Person” shall include any natural person, association, corpo- 
ration, partnership, or other individual or entity. 

(e) “Culpably negligent” shall mean conduct of a willful gross 
and flagrant character, evincing reckless disregard of human life. 

(f) Any defense which may arise under G.S. 90-321(h) or G:S. 
90-322(d) pursuant to compliance with Article 23 of Chapter 90 
shall be fully applicable to any prosecution initiated under this 
section. 

(g) Criminal process for a violation of this section may be issued 
only upon the request of a District Attorney. 

(h) The provisions of this section shall not supersede any other 
applicable statutory or common law offenses. (1987, c. 527, s. 1.) 


Editor’s Note. — Session Laws 1987, October 1, 1987, and applicable to of- 
c. 527, s. 2 makes this section effective fenses committed on or after that date. 


§ 14-33. Misdemeanor assaults, batteries, and af- 
frays, simple and aggravated; punish- 


ments. 
CASE NOTES 

I. GENERAL CONSIDERATION. II. OTHER CRIMES. 

Cited in Graham v. James F. Jackson Assault on a female is not a lesser 
Assocs., — N.C. App. —, 352 S.E.2d 878 included offense of attempted sec- 
(1987); State v. Hinson, — N.C. App.—, ond-degree rape, because the assault 
355 S.E.2d 232 (1987). offense contains essential elements 


72 


§ 14-34.2 CRIMINAL LAW § 14-34.4 


which are not contained in the at- 445, 298 S.E.2d 376 (1983), insofar as 
tempted rape offense. State v. Wortham, the result in Freeman in the assault on 
318 N.C. 669, 351 S.E.2d 294 (1987), dis- a female conviction conflicts with this 
approving State v. Freeman, 307 N.C. decision. 


§ 14-34.2. Assault with a firearm or other deadly 
weapon upon law-enforcement officer, 
fireman, or emergency medical ser- 
vices personnel. 


CASE NOTES 
Knowledge is an essential element, Knowledge Shown by Evidence. — 
etc. — Evidence that two of the three vehicles 


Knowledge is an essential element of in which the volunteer firemen arrived 
this offense. State v. Teasley, 82 N.C. were displaying rotating red lights, that 


App. 150, 346 S.E.2d 227 (1986), cert. one of the firemen was wearing a jacket 
denied, 318 N.C. 701, 351 S.E.2d 759 which bore fire department insignia, 


(1987). and that two of the three firemen 
Defendant Must Have Known That verbally identified themselves to defen- 
Victim Was Fireman. — Conviction 


dant as firemen called to extinguish 
barn fire was sufficient to show that de- 


man, but also that the defendant knew fendant knew or had reasonable grounds 


or had reasonable grounds to know that 0 know that the victims whom defen- 
the victim was a fireman. State v. dant was charged with assaulting were 
Teasley, 82 N.C. App. 150, 346 S.E.2d firemen. State v. Teasley, 82 N.C. App. 
227 (1986), cert. denied, 318 N.C. 701, 150, 346 S.E.2d 227 (1986), cert. denied, 
351 S.E.2d 759 (1987). 318 N.C. 701, 351 S.E.2d 759 (1987). 


under this section requires not only that 
the jury find that the victim was a fire- 


§ 14-34.4. Adulterated or misbranded food, drugs, 
or cosmetics; intent to cause serious in- 
jury or death; intent to extort. 


(a) Any person who with the intent to cause serious injury or 
death manufactures, sells, delivers, offers, or holds for sale, any 
food, drug, or cosmetic that is adulterated or misbranded, or adul- 
terates or misbrands any food, drug, or cosmetic, in violation of G.S. 
106-122, is guilty of a Class C felony. 

(b) Any person who with the intent to wrongfully obtain, directly 
or indirectly anything of value or any acquittance, advantage, or 
immunity communicates to another that he has violated, or intends 
to violate, subsection (a) of this section, is guilty of a Class C felony. 
(198 TCH 313s: 213) 


Editor’s Note. — Session Laws 1987, 
c. 313, s. 2 makes this section effective 
October 1, 1987. 
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ARTICLE 10. 


Kidnapping and Abduction. 


§ 14-39. Kidnapping. 


CASE NOTES 


I. GENERAL CONSIDERATION. 


When Defendant May Be Con- 
victed of Both Kidnapping and An- 
other Felony. — 

Defendant may not be separately pun- 
ished for the offenses of first degree rape 
and first degree kidnapping where the 
rape is the sexual assault used to elevate 
kidnapping to first degree. State v. 
Mason, 317 N.C. 283, 345 S.E.2d 195 
(1986). 

Where the removal of the victim is an 
inherent and integral part of the under- 
lying felony, it is insufficient to support 
a conviction for a separate kidnapping 
offense. State v. Parker, 81 N.C. App. 
443, 344 S.E.2d 330 (1986). 

Although some restraint is inherent 
in the crime of forced rape, the restraint, 
confinement and asportation of a rape 
victim may constitute kidnapping if it is 
a separate, complete act, independent of 
and apart from the rape. State v. 
Walker, — N.C. App. —, 353 S.E.2d 245 
(1987). 

Asportation of a rape victim is suffi- 
cient to support a charge of kidnapping 
if the defendant could have perpetuated 
the offense when he first threatened the 
victim, and instead, took the victim to a 
more secluded area to prevent others 
from witnessing or hindering the rape. 
Such asportation is separate and inde- 
pendent of the rape, is removal for the 
purpose of facilitating the felony of rape, 
and is, therefore, kidnapping pursuant 
to this section. State v. Walker, — N.C. 
App. —, 353 S.E.2d 245 (1987). 

Same — Illustrative Cases. — 

Conduct of defendant in forcing his 
victim to drive down a highway, turn 
into a motel parking lot and drive 
around to the back of the motel, a darker 
and much more deserted area, was more 
than a mere technical asportation, was 
not necessary to the accomplishment of 
the robbery which he subsequently com- 
mitted, and did, in fact, expose the vic- 
tim to danger greater than that inherent 
in the robbery itself, and the trial court 
did not err in denying motion to dismiss 


the charge of second-degree kidnapping. 
State v. Parker, 81 N.C. App. 443, 344 
S.E.2d 330 (1986). 

Where the placement of a gag over 
victim’s mouth could not have been the 
proximate cause of her death without 
the binding of her hands and feet, which 
prevented the removal of the gag, so 
that the victim’s death would not have 
occurred without these other ligatures, 
the restraint of the victim which re- 
sulted in her murder was indistinguish- 
able from the restraint used by the State 
to support the kidnapping charge, and 
defendant’s kidnapping conviction 
would be vacated. State v. Prevette, 317 
N.C. 148, 345 S.E.2d 159 (1986). 

Trial judge properly refused to dismiss 
kidnapping charges where the State’s 
evidence tended to show that defendant 
removed victim from his truck and 
dragged her down to river and under 
bridge where he committed sexual as- 
saults out of the view of passersby on the 
road, and that the victim sustained mul- 
tiple bruises, abrasions and cuts from 
being dragged on her back, as these acts 
constituted neither a mere technical as- 
portation nor an inherent and integral 
part of the rape and sex offense commit- 
ted. State v. Tucker, 317 N.C. 532, 346 
S.E.2d 417 (1986). 

Where defendant threatened the vic- 
tim with a knife at the front of the car 
wash and then dragged her approxi- 
mately eighty feet to the rear of the car 
wash, where he sexually assaulted her, 
the removal of the victim was separate 
and apart from that which was inherent 
in the first-degree sexual offense, and 
therefore, the trial judge did not err in 
denying defendant’s motion to dismiss 
the kidnapping charge. State v. 
Whittington, 318 N.C. 114, 347 S.E.24 
403 (1986). 

Where defendant’s conviction of sex- 
ual offense was used to raise kidnapping 
to first-degree kidnapping, the trial 
judge erred in sentencing defendant for 
both crimes. State v. Whittington, 318 
N.C. 114, 347 S.E.2d 403 (1986). 

Defendants’ convictions of both first 
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degree kidnapping and rape against one 
victim and of first degree kidnapping 
and both first degree rape and first de- 
gree sex offense against the other could 
not all stand, even though the combina- 
tion of convictions, because of the man- 
ner in which they were consolidated for 
judgment, resulted in no additional pun- 
ishment attributable to any of the kid- 
napping cases, where it could not be said 
that the jury’s verdict of first degree kid- 
napping was based upon a sexual as- 
sault other than the ones forming the 
basis for the other convictions. State v. 
Belton, 318 N.C. 141, 347 S.E.2d 755 
(1986). 

The holding in State v. Price, 313 N.C. 
297, 327 S.E.2d 863 (1985), that no prin- 
ciple of double jeopardy was violated by 
entry of judgments that the defendant 
committed both rape in the first degree 
and kidnapping in the first degree, is 
overruled. State v. Belton, 318 N.C. 141, 
347 S.E.2d 755 (1986). 

Cited in State v. Young, 317 N.C. 396, 
346 S.E.2d 626 (1986); State v. Wright, 
317 N.C. 396, 353 S.E.2d 214 (1987). 


IV. FACILITATING COMMISSION 
OF FELONY OR FLIGHT. 


Evidence held sufficient, etc. — 

Evidence held sufficient to show that 
defendant abducted victim to facilitate 
attempted robbery of store with a dan- 
gerous weapon where it tended to show 
that while still attempting to complete 
the robbery he abducted and threatened 
her in an effort to coerce night manager 
into turning the store’s money over to 
him. State v. Harlee, — N.C. App. —, 
354 S.E.2d 348 (1987). 


VI. FIRST-DEGREE 
KIDNAPPING. 


When Conviction on First-Degree 


CRIMINAL LAW 


§ 14-45.1 


Kidnapping as Well as Sexual Of- 
fense Is Not Permissible. — 

The legislature did not intend a defen- 
dant to be convicted and punished for 
both first-degree kidnapping and the un- 
derlying sexual assault. State v. Walker, 
— N.C. App. —, 353 S.E.2d 245 (1987). 

Where there was only one sexual as- 
sault, the second-degree rape of the vic- 
tim, which could have formed the “sex- 
ual assault” element of the first-degree 
kidnapping conviction, and since the 
rape was used to raise the kidnapping to 
first-degree, the defendant was con- 
victed more than once for the same of- 
fense in violation of the prohibition 
against double jeopardy. Therefore, the 
case would be remanded to the trial 
court for a new sentencing hearing, to 
either arrest judgment on the first-de- 
gree kidnapping conviction and resen- 
tence defendant for second-degree kid- 
napping, or arrest judgment on the sec- 
ond-degree rape conviction. State v. 
Walker, — N.C. App. —, 353 S.E.2d 245 
(1987). 


Vill. CHARGE AND 
INDICTMENT, 
GENERALLY. 


Where indictment charged that de- 
fendant committed kidnapping only 
by unlawfully removing the victim 
“from one place to another,” trial judge’s 
instruction that defendant could be con- 
victed if he simply unlawfully restrained 
the victim was error. State v. Tucker, 
317 N.C. 532, 346 S.E.2d 417 (1986). 

Where indictment for kidnapping 
specified armed robbery as the un- 
derlying felony, defendant could be 
convicted of kidnapping based on the un- 
derlying felony of common-law robbery. 
State v. Parker, 81 N.C. App. 443, 344 
S.E.2d 330 (1986). 


ARTICLE 11. 
Abortion and Kindred Offenses. 


§ 14-45.1. When abortion not unlawful. 


CASE NOTES 


Claims for relief for wrongful life, 
etc. — 

Defendants owed no duty to child who 
had not yet been conceived regarding ge- 
netic counseling rendered to her par- 
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ents, and they could not be found liable 
to her on a wrongful life theory. Galla- 
gher v. Duke Univ., 638 F. Supp. 979 
(M.D.N.C. 1986). 

A claim for “wrongful conception” 


§ 14-51 


or “wrongful pregnancy” is recog- 
nizable in this State. Jackson v. 
Bumgardner, 318 N.C. 172, 347 S.E.2d 
743 (1986). 

There is no rational basis for distin- 
guishing between temporary and perma- 
nent methods of birth control for the 
purpose of determining whether a com- 
plaint states a cause of action for medi- 
cal malpractice resulting in wrongful 
conception. Jackson v. Bumgardner, 318 
N.C. 172, 347 S.E.2d 743 (1986). 

Negligently Inducing Conception. 
— A cause of action for wrongful birth 


1987 CUMULATIVE SUPP. 


§ 14-51 


must exist in North Carolina when a 
health care provider negligently pro- 
vides counseling and information which 
induces a couple to conceive a defective 
child. Gallagher v. Duke Univ., 638 F. 
Supp. 979 (M.D.N.C. 1986). 

Damages for “Wrongful Concep- 
tion’. — In an action for “wrongful con- 
ception”, plaintiff wife may recover dam- 
ages for the expenses associated with 
her pregnancy, but plaintiffs may not re- 
cover for the costs of rearing their child. 
Jackson v. Bumgardner, 318 N.C. 172, 
347 S.E.2d 743 (1986). 


SUBCHAPTER IV. OFFENSES AGAINST THE 
HABITATION AND OTHER 
BUILDINGS. 


ARTICLE 14. 


Burglary and Other Housebreakings. 


§ 14-51. First and second degree burglary. 


CASE NOTES 


Il. ELEMENTS OF OFFENSE. 
C. Second Degree. 


Elements. — 

The constituent elements of second- 
degree burglary are: (1) the breaking (2) 
and entering (3) in the nighttime (4) into 
a dwelling house or sleeping apartment 
(5) of another (6) with the intent to com- 
mit a felony therein. State v. Barts, 316 
N.C. 666, 343 S.E.2d 828 (1986). 

In order to support a conviction for 
second degree burglary, there must be 
evidence from which a jury could find 
that defendants broke and entered a 
dwelling house at nighttime, with the 
intent to commit a felony therein. State 
v. Humphries, 82 N.C. App. 749, 348 
S.E.2d 167 (1986), cert. granted, 319 
N.C. 107, 353 S.E.2d 116, — N.C. —, 353 
S.E.2d 117 (1987). 

Evidence Held Sufficient. — Defen- 
dant’s admission that on the night in 
question he pried open the door to vic- 
tim’s house and entered with the intent 
to steal anything of value that he could 
find, and that he, in fact, stole several 
items from the residence, coupled with 
the other evidence presented, provided 
sufficient evidence to justify submission 
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of charge of second-degree burglary and 
to support the jury’s finding of guilt. 
State v. Barts, 316 N.C. 666, 343 S.E.2d 
828 (1986). 

Evidence Held Insufficient. 
Where evidence presented by defendants 
and the State indicated that each defen- 
dant believed the apartment which was 
entered to be the dwelling of the other’s 
girl friend, each defendant presented ev- 
idence that he believed the other defen- 
dant had permission to enter the apart- 
ment, and nothing in the apartment, ac- 
cording to the owner, had been dis- 
turbed, there was insufficient evidence 
to sustain a verdict of second degree bur- 
glary. However, there was evidence from 
which the jury could have found defen- 
dants guilty of misdemeanor breaking or 
entering under § 14-54(b). State v. 
Humphries, 82 N.C. App. 749, 348 
S.E.2d 167 (1986), cert. granted, 319 
N.C. 107, 353 S.E.2d 116, — N.C. —, 353 
S.E.2d 117 (1987). 


Ill. BREAKING AND ENTERING. 


Failure to Prove Both Breaking 
and Entering, etc. — 

Where the State offered no evidence to 
raise an inference that any force was 


§ 14-54 


employed to gain entry to the victim’s 
apartment, and the victim testified con- 
cerning the type of lock on the only door 
to the apartment, but never stated that 
the door and two windows were closed 
when she went to sleep, and there was 
no evidence of forced entry, the defen- 
dant could not properly be convicted of 
burglary, but in view of evidence that 
the defendant entered the victim’s 
apartment with the intent to commit an 
assault upon her, he could be convicted 
of felonious breaking or entering. State 
vy. Eldridge, 83 N.C. App. 312, 349 
S.E.2d 881 (1986). 


CRIMINAL LAW 


§ 14-54 


VIII. INDICTMENT. 


Indictment Sufficient to Support 
Conviction of Lesser Offense. — 

Although, in its jury charge on the of- 
fense of first-degree burglary, the court 
did not instruct the jury on the lesser- 
included offense of felonious breaking or 
entering, the indictment charging only 
burglary and the instructions thereon 
were nonetheless sufficient to support a 
conviction for felonious breaking or en- 
tering. State v. Eldridge, 83 N.C. App. 
312, 349 S.E.2d 881 (1986). 


§ 14-54. Breaking or entering buildings generally. 


CASE NOTES 


I. GENERAL CONSIDERATION. 


Double Jeopardy — Larceny. — 

Breaking or entering with the inten- 
tion to commit larceny under this sec- 
tion and larceny following a break-in 
under § 14-72 are separate offenses for 
which punishment can be imposed with- 
out violating the constitutional restric- 
tion against double jeopardy. State v. 
Hall, 81 N.C. App. 650, 344 S.E.2d 811, 
petition for cert. dismissed as moot, 318 
N.C. 510, 349 S.E.2d 868 (1986). 

Cited in State v. McRae, — N.C. App. 
—, 354 S.E.2d 30 (1987). 


Il. ELEMENTS OF OFFENSE. 


Felonious Breaking or Entering. — 

In accord with 2nd paragraph in the 
main volume. See State v. White, — N. 
C. App. —, 352 S.E.2d 261 (1987). 


Ill. BREAKING OR ENTERING. 


But Both and Entering, etc. — 
In accord with 7th paragraph in the 
main volume. See State v. Barts, 316 
N.C. 666, 343 S.E.2d 828 (1986). 
Breaking Not Required, etc. — 
Where the State offered no evidence to 
raise an inference that any force was 
employed to gain entry to the victim’s 
apartment, and the victim testified con- 
cerning the type of lock on the only door 
to the apartment, but never stated that 
the door and two windows were closed 
when she went to sleep, and there was 
no evidence of forced entry, the defen- 
dant could not properly be convicted of 
burglary, but in view of evidence that 
the defendant entered the victim’s 
apartment with the intent to commit an 
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assault upon her, he could be convicted 
of felonious breaking or entering. State 
v. Eldridge, 83 N.C. App. 312, 349 
S.E.2d 881 (1986). 

Entry Prohibited by Separation 
Agreement. — Bill of indictment charg- 
ing defendant with felonious breaking 
and entering and felonious larceny of 
antique guns was not subject to being 
quashed on grounds that defendant was 
married to the occupier of the premises, 
where defendant’s entry of the premises 
was expresssly prohibited by a marital 
separation agreement. State v. Lindley, 
81 N.C. App. 490, 344 S.E.2d 291 (1986). 


V. INTENT. 
Intent to Commit Crime May Be In- 
ferred from Its Commission. — The 


intent to commit larceny may be in- 
ferred from the fact that defendant com- 
mitted larceny. State v. Thompkins, 83 
N.C. App. 42, 348 S.E.2d 605 (1986). 


VII. INDICTMENT. 


Indictment Held Sufficient. — 

Although, in its jury charge on the of- 
fense of first degree burglary, the court 
did not instruct the jury on the lesser- 
included offense of felonious breaking or 
entering, the indictment charging only 
burglary and the instructions thereon 
were nonetheless sufficient to support a 
conviction for felonious breaking or en- 
tering. State v. Eldridge, 83 N.C. App. 
312, 349 S.E.2d 881 (1986). 


Ix. TRIAL. 
B. Evidence. 


Evidence Held Sufficient. — 
In accord with 3rd paragraph in the 
main volume. See State v. Thompkins, 
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83 N.C. App. 42, 348 S.E.2d 605 (1986). Evidence Held Sufficient. — 
Where evidence presented by defen- Evidence held to sufficiently satisfy 
dants and the State indicated that each _ the intent requirement of the offense of 
defendant believed the apartment which felonious breaking or entering. State v. 
was entered to be the dwelling of the White, — N.C. App. —, 352 S.E.2d 261 
other’s girl friend, each defendant pre- (1987). 
sented evidence that he believed the 
other defendant had permission to enter 


the apartment, and nothing in the Charge on Felony Not Due Process 
apartment, according to the owner, had Violation. — No due process violation 
been disturbed, there was insufficient occurred when, after further research, 
evidence to sustain a verdict of second jhe trial court reversed its prior ruling, 
degree burglary. However, there was ev- made at the close of the State’s evidence, 
idence from which the jury could have that it would submit misdemeanor 
found defendants guilty of misdemeanor breaking and entering, and submitted 
breaking or entering under this section. the charge of felonious breaking and en- 
State v. Humphries, 82 N.C. App. 749, tering to the jury. State v. White, — 
348 S.E.2d 167 (1986), cert. granted, 319 N.C. App. —, 352 S.E.2d 261 (1987). 
N.C. 107, 353 S.E.2d 116, — N.C. —, 353 

S.E.2d 117 (1987). 


C. Instructions. 


§ 14-55. Preparation to commit burglary or other 
housebreakings. 


CASE NOTES 


Ill. PRACTICE AND operating was sufficient to take the case 
PROCEDURE. to the jury in prosecution under this sec- 
Evidence Held Sufficient. — Eyj- tion. State v. Roberts, 82 N.C. App. 733, 


dence that implements of housebreaking 348 S.E.2d 151 (1986). 
were found in car which defendant was 


ARTICLE 15. 


Arson and Other Burnings. 


§ 14-58. Punishment for arson. 
CASE NOTES 


“Arson” Defined. — other” if someone other than the defen- 
In accord with the main volume. See dant lives there. State v. Eubanks, 83 
State v. Eubanks, 83 N.C. App. 338, 349 N.C. App. 338, 349 S.E.2d 884 (1986), 
S.E.2d 884 (1986). Second-Degree Arson — Defined. 
Burning ae — Under this section, if the dwelling 
The “burning element of arson re- that burned was unoccupied at the time 
quires that some portion of the dwelling of the burning, the offense is arson in 
Ase RCT OE Saray ie now degree. State v. Eubanks, 83 
‘LU. App. 338, 349 S.E.2d 884 (1986). 


“Dwelling House”, etc. — : : 
A house is a “dwelling house” if some- Same — Evidence Held Sufficient. 


one lives there. State v. Eubanks, 88 Evidence held sufficient to SBRRAEL 
N.C. App. 338, 349 S.F.2d 884 (1986), Conviction of second-degree arson. State 
Dwelling of “Another”. Be? Vis Eubanks, 83 N.C. App. 338, 349 


A house is the dwelling house “of an- S.E.2d 884 (1986). 
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§ 14-62. Burning of churches and certain other 


buildings. 
CASE NOTES 
VI. EVIDENCE. violation of this section, and of burning 
. : personal property, in violation of 
Evidence Held Sufficient. — § 14-66. State v. Graves, 83 N.C. App. 


Evidence held sufficient to sustain 126. 349 S.B.2d 320 (1986) 
conviction of burning a horse barn, in : a 


§ 14-66. Burning of personal property. 
CASE NOTES 


Evidence Held Sufficient. — Evi- property, in violation of this section. 
dence held sufficient to sustain convic- State v. Graves, 83 N.C. App. 126, 349 
tion of burning a horse barn, in violation §S.E.2d 320 (1986). 
of § 14-62, and of burning personal 


SUBCHAPTER V. OFFENSES AGAINST 
PROPERTY. 
ARTICLE 16. 
Larceny. 
§ 14-70. Distinctions between grand and petit lar- 


ceny abolished; punishment; acces- 
sories to larceny. 


CASE NOTES 


I. GENERAL CONSIDERATION. Cited in In re Ewing, 83 N.C. App. 
535, 350 S.E.2d 887 (1986). 
Accessories Abolished. — 


Larceny conviction was valid where Il. ELEMENTS. 
the evidence showed that defendant pro- . a8 
cured the commission of the larceny, be- Larceny.” — 


cause the distinction that formerly ex- The essential elements of larceny are 
isted between principals and accessories that defendant (1) took the property of 
before the fact has been abolished. State another and (2) carried it away (3) with- 


. out the owner’s consent (4) with the in- 
et A ECE IN CoS ppaahd Aare tent to deprive the owner of the property 


Larceny of Several Items at Same permanently; each of these element 

Time and Place. — A single larceny must be established by sufficient, com- 

ice ie senciaeerye ERS Er petent evidence. State v. Lively, 83 N.C. 
ASIP App. 639, 351 S.E.2d 111 (1986). 

one continuous act or transaction, a per- 


petrator steals several items at the same Ill. PRACTICE AND 

time and place. In such instances the PROCEDURE. 
constitutional guarantee against double 

jeopardy prohibits multiple convictions. Inference from Pawning on Differ- 
State v. Froneberger, 81 N.C. App. 398, ent Occasions. — The fact that defen- 
344 S.E.2d 344 (1986). dant pawned silver stolen from his 
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mother’s house, where he also lived, on 
different occasions, standing alone, was 
insufficient to support an inference that 
he took it on separate occasions. State v. 
Froneberger, 83 N.C. App. 639, 344 
S.E.2d 344 (1986). 

Evidence Insufficient. — 

Evidence of orange paint on the defen- 
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dant’s van identical or similar to paint 
used on the stolen tractor and mowing 
deck, where the defendant’s witnesses 
presented a plausible explanation for 
the presence of the paint, was insuffi- 
cient to find the defendant guilty of lar- 
ceny. State v. Lively, 83 N.C. App. 639, 
351 S.E.2d 111 (1986). 


§ 14-71. Receiving stolen goods. 


CASE NOTES 


I. GENERAL CONSIDERATION. 


Receiving stolen goods and posses- 
sion of stolen goods are separate and 
independent statutory offenses under 
this section and § 14-71.1, neither of 
which is a lesser-included offense of the 
other. State v. Blythe, — N.C. App. —, 
354 S.E.2d 889 (1987). 

Cited in State v. Brown, — N.C. App. 
—, 355 S.E.2d 225 (1987). 


Il. ELEMENTS OF OFFENSE. 


In General. — 

The elements of receiving stolen goods 
are: (1) The receipt or concealment of 
property, (2) stolen by another, (3) 
knowing, or with reasonable grounds to 
believe, that it was stolen, and (4) witha 
dishonest purpose. State v. Gardner, — 
N.C. App. —, 353 S.E.2d 662 (1987). 


IV. PRACTICE AND 
PROCEDURE. 


A. Venue. 


Section Supercedes General Venue 
Provisions. — For purposes of deter- 
mining venue for the offense of feloni- 
ously receiving stolen property, this sec- 
tion supercedes the general venue provi- 


sions. State v. Gardner, — N.C. App. —, 
353 S.E.2d 662 (1987). 

County Where Thief Is Tried. — 

The legislature has empowered grand 
juries to indict persons for receiving sto- 
len goods in any county in which the 
thief may be tried. State v. Gardner, — 
N.C. App. —, 353 S.E.2d 662 (1987). 


B. Indictment. 


The words “receive” and “pos- 
sess” are material words which must 
be used in indictments to distinguish be- 
tween the two offenses of receiving sto- 
len goods under this section and possess- 
ing stolen goods under § 14-71.1. State 
v. Blythe, — N.C. App. —, 354 S.E.2d 
889 (1987). 

Defendant cannot be convicted of 
possession of stolen goods on an in- 
dictment charging him with receiv- 
ing stolen goods. State v. Blythe, — N.C. 
App. —, 354 S.E.2d 889 (1987). 

Variance Not Fatal. — The location 
of the receipt of stolen goods is not an 
element of the offense and as such, a 
variance between the allegations in the 
indictment and proof at trial will not be 
fatal. State v. Gardner, — N.C. App. — 
353 S.E.2d 662 (1987). 


§ 14-71.1. Possessing stolen goods. 


CASE NOTES 


Purpose. — 

This section was enacted to protect the 
State in cases when, at trial, it could not 
establish the elements of larceny or 
breaking and entering but could prove 
the defendant’s possession of the stolen 
property. State v. Brown, — N.C. App. 
—, 355 S.E.2d 225 (1987). 


Elements of Felonious Possession, 
etc. — 

In accord with the main volume. See 
State v. Brown, — N.C. App. —, 355 
S.E.2d 225 (1987). 

The fact that a defendant is willing 
to sell property for a fraction of its 
value is sufficient to give rise to an in- 
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ference that he knew, or had reasonable 
grounds to believe, that the property 
was stolen. State v. Brown, — N.C. App. 
—, 355 S.E.2d 225 (1987). 

Similarly, Receiving and Posses- 
sion, etc. — 

Receiving stolen goods and possession 
of stolen goods are separate and inde- 
pendent statutory offenses under 
§ 14-71 and this section, neither of 
which is a lesser-included offense of the 
other. State v. Blythe, — N.C. App. —, 
354 S.E.2d 889 (1987). 

Defendant cannot be convicted of 
possession of stolen goods on an in- 
dictment charging him with receiv- 
ing stolen goods. State v. Blythe, — N.C. 
App. —, 354 S.E.2d 889 (1987). 

The words “receive” and “pos- 
sess” are material words which must 
be used in indictments to distinguish be- 
tween the two offenses of receiving sto- 
len goods under § 14-71 and possessing 
stolen goods under this section. State v. 
Blythe, — N.C. App. —, 354 S.E.2d 889 
(1987). 

Use of the word “have” in indict- 
ments was not sufficient to charge de- 
fendants with possession of stolen goods 
in violation of this section. State v. 
Blythe, — N.C. App. —, 354 S.E.2d 889 
(1987). 


§ 14-72. Larceny of property; 
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Jurisdiction and Venue. — While 
the legislature did not intend to convict 
and punish a defendant for both larceny 
and possession of stolen property, it did 
intend to allow indictment and trial on 
both charges. This section thus confers 
jurisdiction and venue on the county 
where defendant possessed the property 
or where it was stolen. State v. Brown, 
— N.C. App. —, 355 S.E.2d 225 (1987). 

Instruction on Dishonest Purpose. 
— Instruction that possessing stolen 
property for the purpose of selling it and 
keeping the proceeds would be a dishon- 
est purpose did not relieve the State of 
its burden of showing that defendant 
acted with a dishonest purpose, and thus 
was not an improper peremptory in- 
struction on the question of intent. State 
v. Brown, — N.C. App. —, 355 S.E.2d 
225 (1987). 

Evidence Held Sufficient. — Evi- 
dence held sufficient to establish that 
saws seen in defendant’s possession were 
stolen, and to permit the question of de- 
fendant’s knowledge that the property 
was stolen to go to the jury. State v. 
Brown, — N.C. App. —, 355 S.E.2d 225 
(1987). 

Cited in State v. Alston, 82 N.C. App. 
372, 346 S.E.2d 184 (1986). 


receiving stolen 


goods or possessing stolen goods not 
exceeding $400.00 in value. 


CASE NOTES 


I. GENERAL CONSIDERATION. 


Convictions of Both Breaking or 
Entering and Larceny Permissi- 
ble. — 

Breaking or entering with the inten- 
tion to commit larceny under § 14-54 
and larceny following a break-in under 
this section are separate offenses for 
which punishment can be imposed with- 
out violating the constitutional restric- 
tion against double jeopardy. State v. 
Hall, 81 N.C. App. 650, 344 S.E.2d 811, 
petition for cert. dismissed as moot, 318 
N.C. 510, 349 S.E.2d 868 (1986). 

Common-Law Offenses of Larceny 
and Robbery Not Changed. — When 
the legislature enacted this section and 
§ 14-87, it did not intend to change the 
common-law offenses of larceny and rob- 
bery. It simply intended to codify the 
common law and to provide for more se- 
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vere punishment under certain circum- 
stances. State v. Hurst, 82 N.C. App. 1, 
346 S.E.2d 8, cert. granted, 318 N.C. 
698, 350 S.E.2d 861 (1986). 

A single series of acts cannot sup- 
port convictions for both armed rob- 
bery and felonious larceny when 
there has been only one taking from one 
victim at one time. State v. Hurst, 82 
N.C. App. 1, 346 S.E.2d 8, cert. granted, 
318 N.C. 698, 350 S.E.2d 861 (1986). 

When the legislature altered the pun- 
ishment for the offenses of larceny and 
robbery in specific situations, it did not 
intend to change the well established 
prohibition against punishment for both 
larceny and armed robbery of the same 
property from a single victim. State v. 
Hurst, 82 N.C. App. 1, 346 S.E.2d 8, 
cert. granted, 318 N.C. 698, 350 S.E.2d 
861 (1986). 

Larceny of goods worth over $400.00 
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and armed robbery of the same goods 
from the same person at one time are 
mutually exclusive offenses; that is, if a 
defendant is punished for one, he cannot 
be punished for the other based on the 
same taking. State v. Hurst, 82 N.C. 
App. 1, 346 S.E.2d 8, cert. granted, 318 
N.C. 698, 350 S.E.2d 861 (1986). 

A single larceny offense is commit- 
ted when, as part of one continuous 
act or transaction, a perpetrator 
steals several items at the same time 
and place. In such instances the consti- 
tutional guarantee against double jeop- 
ardy prohibits multiple convictions. 
State v. Froneberger, 81 N.C. App. 398, 
344 S.E.2d 344 (1986). 

When several items are taken from 
one person at the same time, there is 
only one criminal taking. And, absent 
specific statutory authorization to the 
contrary, the prosecutor may not divide 
property taken at one time from one vic- 
tim in one place into separate items or 
units for purposes of prosecuting defen- 
dant for separate takings. State v. 
Hurst, 82 N.C. App. 1, 346 S.E.2d 8, 
cert. granted, 318 N.C. 698, 350 S.E.2d 
861 (1986). 

Defendant’s act of taking control of 
victim’s car while he held a gun to her 
head and driving the car away from the 
victim when she ran away constituted a 
single act of taking the car and the 
items within the car, and the act of tak- 
ing the car could not be separated from 
the act of taking the items in the trunk. 
State v. Hurst, 82 N.C. App. 1, 346 
S.E.2d 8, cert. granted, 318 N.C. 698, 
350 S.E.2d 861 (1986). 

Larceny Conviction for Procure- 
ment of Larceny. — Larceny convic- 
tion was valid where the evidence 
showed that defendant procured the 
commission of the larceny, because the 
distinction that formerly existed be- 
tween principals and accessories before 
the fact has been abolished. State v. 
Cartwright, 81 N.C. App. 144, 343 
S.E.2d 557 (1986). 

Felonious Larceny and Safecrack- 
ing Are Separate Offenses. — Upon 
amending § 14-89.1 in 1977, the Legis- 
lature clearly intended felonious larceny 
and safecracking to remain separately 
punishable offenses; thus a defendant, at 
a single trial, may be convicted of both 
crimes as charged in indictments. State 
v. Strohauer, 84 N.C. App. 68, 351 
S.E.2d 823 (1987). 
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Cited in State v. Humphries, 82 N.C. 
App. 749, 348 S.E.2d 167 (1986); State v. 
Thompkins, 83 N.C. App. 42, 348 S.E.2d 
605 (1986); In re Ewing, 83 N.C. App. 
535, 350 S.E.2d 887 (1986). 


II. LARCENY. 
A. In General. 


Elements of offense. — 

In accord with 4th paragraph in the 
main volume. See Street v. Moffitt, 84 
N.C. App. 138, 351 S.E.2d 821 (1987). 

Entry Prohibited by Separation 
Agreement. — Bill of indictment charg- 
ing defendant with felonious breaking 
and entering and felonious larceny of 
antique guns was not subject to being 
quashed on grounds that defendant was 
married to the occupier of the premises, 
where defendant’s entry of the premises 
was expressly prohibited by a marital 
separation agreement. State v. Lindley, 
81 N.C. App. 490, 344 S.E.2d 291 (1986). 


IV. POSSESSION OF STOLEN 
PROPERTY. 


Elements of Offense. — 

In accord with 2nd paragraph in the 
main volume. See State v. Brown, 81 
N.C. App. 622, 344 S.E.2d 817, cert. de- 
nied, 318 N.C. 509, 349 S.E.2d 867 
(1986). 


V. VALUE OF PROPERTY. 


“Value” as used in this section, 
etc. — 

“Value” in subsection (a) of this sec- 
tion refers to fair market value, not re- 
placement cost. State v. Morris, 318 
N.C. 648, 350 S.E.2d 91 (1986). 

Evidence of Value Held Sufficient. 
— Absent direct evidence of value, evi- 
dence was sufficient to support the jury’s 
finding that the value of a 1975 Chrysler 
Cordoba at the time of the theft ex- 
ceeded $400.00. State v. Holland, 318 
N.C. 602, 350 S.E.2d 56 (1986). 


VIII. PRACTICE AND 
PROCEDURE. 


A. Indictment. 


Indictment Held Sufficient. — 

Indictment charging felonious larceny 
committed pursuant to burglary and in- 
structions thereon were sufficient to 
charge the defendant with felonious lar- 
ceny committed pursuant to breaking or 
entering. State v. Eldridge, 83 N.C. App. 
312, 349 S.E.2d 881 (1986). 
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B. Evidence. 


Inference of Intent to Keep, etc. — 

Defendant’s taking and subsequent 
abandonment of vehicle, which put it be- 
yond his power to return and indicated a 
complete lack of concern as to whether 
the owner ever recovered the truck, con- 
stituted sufficient evidence of an intent 
to permanently deprive the owner of the 
property so as to support conviction of 
larceny. State v. Barts, 316 N.C. 666, 
343 S.E.2d 828 (1986). 

Inference from Pawning on Differ- 
ent Occasions. — The fact that defen- 
dant pawned silver stolen from his 
mother’s house, where he also lived, on 
different occasions, standing alone, was 
insufficient to support an inference that 
he took it on separate occasions. State v. 
Froneberger, 81 N.C. App. 398, 344 
S.E.2d 344 (1986). 

Evidence Sufficient. — 

Evidence held sufficient to establish 
felonious possession of stolen property. 
State v. Brown, 81 N.C. App. 622, 344 
S.E.2d 817, cert. denied, 318 N.C. 509, 
349 S.E.2d 867 (1986). 


C. Presumption from Possession of 
Recently Stolen Property. 


When Presumption Arises. — 

The doctrine of possession of recently 
stolen property, a rule of law which al- 
lows the jury to presume that the posses- 
sor of stolen property is guilty of lar- 
ceny, can arise only when the State 
proves three things beyond a reasonable 
doubt: (1) That the property described in 
the indictment was stolen; (2) that the 
defendant was found in possession of the 
stolen property; and (3) that the defen- 
dant’s possession was recently after the 
larceny. State v. Callahan, 83 N.C. App. 
323, 350 S.E.2d 128 (1986). 

Where stolen property is of a type 
not normally or frequently traded 
through lawful channels, the infer- 
ence of guilt attendant on its possession 
will survive a longer time interval, since 
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under those circumstances it is more 
likely that the defendant acquired the 
property by his own acts and to the ex- 
clusion of the intervening agency of 
others. State v. Callahan, 83 N.C. App. 
323, 350 S.E.2d 128 (1986). 

Commercial Restaurant Equip- 
ment. — A period of 11 or 12 days be- 
tween the larceny of commercial restau- 
rant equipment, which is not a kind of 
property which is usually or frequently 
traded through lawful retail channels, 
and defendant’s possession thereof was 
not so long as to preclude application of 
the doctrine of possession of recently sto- 
len property. State v. Callahan, 83 N.C. 
App. 323, 350 S.E.2d 128 (1986). 


E. Instructions. 


Refusal to Instruct on Misde- 
meanor Larceny — Held Error. — 
Where the State’s only evidence con- 
cerning the value of stolen items was 
provided by the testimony of the owner 
as to their replacement cost, and the 
jury could have inferred from the evi- 
dence that the fair market value of the 
items was less than their replacement 
cost and not more than $400.00, it was 
error for the trial judge to refuse to 
charge on misdemeanor larceny when 
properly requested so to do. State v. 
Morris, 318 N.C. 648, 350 S.E.2d 91 
(1986). 

In prosecution for armed robbery, 
where all the essential elements of lar- 
ceny would be proven by proof of the al- 
legations in the indictment, where de- 
fendant’s own evidence regarding his ac- 
quisition of automobile in question 
would have supported a conviction of 
larceny, and where although the indict- 
ment charged that the value of the sto- 
len property was approximately $1,490, 
the State introduced no evidence of 
value, the court’s refusal to instruct the 
jury on misdemeanor larceny was preju- 
dicial error. State v. White, — N.C. App. 
—, 354 S.E.2d 324 (1987). 


§ 14-72.1. Concealment of merchandise in mercan- 
tile establishments. 


(e) Punishment. — For a first conviction under subsections (a) or 
(d), or for a subsequent conviction for which the punishment is not 
specified by this subsection, the defendant may be fined up to one 
hundred dollars ($100.00) and must be sentenced to a term of im- 
prisonment that includes a minimum term of not less than 24 hours 
and a maximum term of not more than 60 days. The term of impris- 
onment may be suspended only on condition that the defendant 
perform community service for a term of at least 24 hours. For a 
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second offense committed within three years after the date the de- 
fendant was convicted of an offense under this section, the defen- 
dant may be fined up to five hundred dollars ($500.00) and must be 
sentenced to a term of imprisonment that includes a minimum term 
of not less than 72 hours and a maximum term of not more than six 
months. The term of imprisonment may be suspended only on con- 
dition that the defendant be imprisoned for a term of at least 72 
hours as a condition of special probation, perform community ser- 
vice for a term of at least 72 hours, or both. For a third or subse- 
quent offense committed within five years after the date the defen- 
dant was convicted of two other offenses under this section, the 
defendant may be fined and must be sentenced to a term of impris- 
onment that includes a minimum term of not less than 14 days and 
a maximum term of not more than two years. The term of imprison- 
ment may be suspended only if a condition of special probation is 
imposed to require the defendant to serve a term of imprisonment of 
at least 14 days. However, if the sentencing judge finds that the 
defendant is unable, by reason of mental or physical infirmity, to 
perform the service required under this section, and the reasons for 
such findings are set forth in the judgment, he may pronounce such 
other sentence as he finds appropriate. 

(1957, c. 301; 1971, c. 238; 1973, c. 457, ss. 1, 2; 1985 (Reg. Sess., 
1986), c. 841, ss. 1-3; 1987, c. 660.) 


Only Part of Section Set Out. — As Effect of Amendments. — The 1987 
the rest of the section was not affected amendment, effective July 23, 1987, 


by the amendment, it is not set out. added the last sentence of subsection (e). 
CASE NOTES 
Elements of Offense. — tion under subsection (a) of this section 


To be guilty under this section, it for willfully concealing merchandise, 
must be proven that: (1) A person with- testimony of witness who characterized 
out authority, (2) willfully concealed  defendant’s activities in store as “con- 
store merchandise, (3) not purchased by cealing” merchandise merely described, 
that person, (4) while still upon the jy a shorthand form, the actions that the 
premises. State v. Daye, 83 N.C. App. witness observed defendant make, and 
444, 350 S.E.2d 514 (1986). no error was committed. State v. Daye, 


Testimony That Defendant “Con- 
cealed?? Merchandise. In aiprosect- 83 N.C. App. 444, 350 S.E.2d 514 (1986). 


§ 14-72.3. Removal of shopping cart from shopping 
premises. 


CASE NOTES 


Cited in State v. Moorman, 82 N.C. 
App. 594, 347 S.E.2d 857 (1986). 
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ARTICLE 17. 
Robbery. 


§ 14-87. Robbery with firearms or other dangerous 


weapons. 


CASE NOTES 


I. GENERAL CONSIDERATION. 


Cited in State v. Woods, 317 N.C. 143, 
343 S.E.2d 538 (1986); State v. Alston, 
82 N.C. App. 372, 346 S.E.2d 184 (1986); 
State v. Williams, 82 N.C. App. 281, 346 
S.E.2d 315 (1986); State v. Williams, 83 
N.C. App. 527, 350 S.E.2d 914 (1986). 


II. COMMON-LAW ROBBERY. 


Solicitation to commit common- 
law robbery is an infamous crime 
within the meaning of § 14-3. State v. 
Mann, 317 N.C. 164, 345 S.E.2d 365 
(1986). 


Ill. ARMED ROBBERY. 


Elements of Offense. — 

In accord with 3rd paragraph in the 
main volume. See State v. Giles, 83 N.C. 
App. 487, 350 S.E.2d 868 (1986). 

In accord with the last paragraph in 
the main volume. See State v. Hope, 317 
N.C. 302, 345 S.E.2d 361 (1986). 

Use of force or intimidation must 
necessarily precede, etc. — 

In accord with the main volume. See 
State v. Hope, 317 N.C. 302, 345 S.E.2d 
361 (1986). 

In this jurisdiction, for defendant to be 
found guilty of armed robbery, his use or 
threatened use of a dangerous weapon 
must precede or be concomitant with the 
taking, or be so joined with it in a con- 
tinuous transaction by time and circum- 
stances as to be inseparable. State v. 
Hope, 317 N.C. 302, 345 S.E.2d 361 
(1986). 

The exact time relationship be- 
tween the violence and the actual 
taking is unimportant, as long as 
there is one continuing transaction 
amounting to armed robbery, with the 
elements of violence and of taking so 
joined in time and circumstances as to 
be inseparable. State v. Hope, 317 N.C. 
302, 345 S.E.2d 361 (1986). 


IV. ATTEMPTED ROBBERY. 
Elements of attempted armed rob- 
bery. — 
An attempted robbery with a danger- 
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ous weapon occurs when a person, with 
the specific intent to unlawfully deprive 
another of personal property by endan- 
gering or threatening his or her life with 
a dangerous weapon, does some overt act 
calculated to bring about this result. 
State v. Allison, 319 N.C. 92, 352 S.E.2d 
420 (1987). 


V. USE OR THREATENED USE 
OF DANGEROUS WEAPON. 


A. In General. 


Possession, use or threatened use 
of a firearm is a separate element 
from “endangering or threatening” 
the life of a person in the crime of armed 
robbery. State v. Thomas, — N.C. App. 
—, 354 S.E.2d 891 (1987). 

Evidence of a continuing threat 
meets the element of endangering or 
threatening a person’s life in an armed 
robbery charge. State v. Thomas, — 
N.C. App. —, 354 S.E.2d 891 (1987). 

But Mere Possession  Insuffi- 
cient. — 

The mere possession of a firearm dur- 
ing the course of taking property is not a 
violation of subsection (a) of this section; 
the firearm must be used to endanger or 
threaten the life of a person, as that ele- 
ment is the essence of armed robbery. 
State v. Thomas, — N.C. App. —, 354 
S.E.2d 891 (1987). 

Assault on Victim’s Husband as 
Threat. — Where victim was standing 
about a foot from her husband during 
defendant’s assault upon and robbery of 
him, and saw defendant reach for her 
husband’s notebook, knock him to the 
ground, and take her husband’s watch 
and wallet, it was clear that defendant 
made a threat to victim’s life, which 
threat did not end when defendant fin- 
ished robbing her husband but contin- 
ued through the time he took victim’s 
shoulder bag, even though he never 
pointed his gun at her, told her to give 
him her bag, or verbally threatened her 
life, as defendant’s assault of victim’s 
husband in order to take his property 
spoke louder than any words of threat. 
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State v. Thomas, — N.C. App. —, 354 
S.E.2d 891 (1987). 


B. Dangerous Weapon. 


Instrument Incapable of Endan- 
gering Life Is Not a Dangerous 
Weapon. — No matter what an instru- 
ment appears to be, if in fact it is a cap 
pistol, or a toy pistol, or some other in- 
strument incapable of threatening or en- 
dangering life, it cannot be a firearm or 
other dangerous weapon within the 
meaning of the armed robbery statute. 
State v. Allen, 317 N.C. 119, 343 S.E.2d 
893 (1986). 

Use of Implement Which Appears 
to Be a Firearm — Function of Jury. 
— In an armed robbery case, the jury 
may conclude that the weapon is what it 
appears to the victim to be in the ab- 
sence of any evidence to the contrary. If, 
however, there is any evidence that the 
weapon was, in fact, not what it ap- 
peared to the victim to be, the jury must 
determine what, in fact, the instrument 
was. Finally, if other evidence shows 
conclusively that the weapon was not 
what it appeared to be, then the jury 
should not be permitted to find that it 
was what it appeared to be. State v. 
Allen, 317 N.C. 119, 343 S.E.2d 893 
(1986). 

Where there was evidence that the in- 
strument used by defendant in a robbery 
appeared to be a firearm capable of en- 
dangering or threatening the life of the 
victim, and there was also evidence that 
the instrument was either a cap pistol or 
an inoperative firearm incapable of 
threatening or endangering the life of 
the victim, it was for the jury to deter- 
mine the nature of the weapon. The jury 
should have been instructed that they 
could, but were not required to, infer 
from the instrument’s appearance to the 
victim that it was a firearm or other 
dangerous weapon. State v. Allen, 317 
N.C. 119, 343 S.E.2d 893 (1986). 

Same — Instruction to Jury. — Ina 
case where the instrument used to com- 
mit a robbery is described as appearing 
to be a firearm or other dangerous 
weapon capable of threatening or endan- 
gering the life of the victim, and there is 
no evidence to the contrary, it would be 
proper to instruct the jury to conclude 
that the instrument was what it ap- 
peared to be. However, the jury should 
not be so instructed if there is evidence 
that the instrument was not, in fact, 
such a weapon, but was a toy pistol or 
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some other instrument incapable of 
threatening or endangering the victim’s 
life, even if the victim thought other- 
wise. State v. Allen, 317 N.C. 119, 343 
S.E.2d 893 (1986). 

Pocketknife. — 

The evidence fully supported trial 
judge’s instruction that pocketknife used 
to threaten victim was a dangerous or 
deadly weapon likely to produce death 
or great bodily injury, where there was 
evidence that the blade was three to four 
inches long and was held at various 
times to the victim’s throat, side and 
stomach, and defendant threatened to 
cut off the victim’s clothing with the 
knife and to cut her throat from “ear to 
ear” if she did not comply with his de- 
mands. State v. Mason, 317 N.C. 283, 
345 S.E.2d 195 (1986). 

Hammer. — Evidence did not compel 
a finding that hammer brandished by 
defendant was a dangerous weapon, and 
therefore, the trial court erred in refus- 
ing to instruct the jury on the lesser in- 
cluded offense of common law robbery. 
State v. Jackson, — N.C. App. —, 355 
S.E.2d 224 (1987). 


VII. LESSER OFFENSES 


When Instructions as to Lesser In- 
cluded Offenses Required — Com- 
mon-Law Robbery. — 

Common-law robbery is a lesser in- 
cluded offense of armed robbery, and it 
is error to refuse to submit common-law 
robbery to the jury where the evidence 
does not compel a finding that the 
weapon allegedly used is a dangerous 
weapon as a matter of law. State v. 
Jackson, — N.C. App. —, 355 S.E.2d 224 
(1987). 

Same — Misdemeanor Larceny. — 
In prosecution for armed robbery, where 
all of the essential elements of larceny 
would be proven by proof of the allega- 
tions in the indictment, where defen- 
dant’s own evidence regarding his acqui- 
sition of where automobile in question 
would have supported a conviction of 
larceny, and where although the indict- 
ment charged that the value of the sto- 
len property was approximately $1,490, 
the State introduced no evidence of 
value, the court’s refusal to instruct the 
jury on misdemeanor larceny was preju- 
dicial error. State v. White, — N.C. App. 
—, 354 S.E.2d 324 (1987). 
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IX. EVIDENCE. 


Possession of a non-unique item 
similar or identical to a stolen item, 
standing alone, is not sufficient to es- 
tablish defendant’s possession of the sto- 
len item, so as to apply the docrine of 
recent possession for the purpose of in- 
ferring that defendant was the thief. 
State v. Holland, 318 N.C. 602, 350 
S.E.2d 56 (1986). 

Evidence held sufficient to sustain 
conviction, etc. — 

Evidence that store personnel allowed 
defendant to take a coat only because 
they were afraid, since he had a gun and 
threatened to kill one of them, was suffi- 
cient to support a jury finding that the 
defendant’s use or threatened use of the 
gun was inseparable from the taking 
and induced the victims to part with the 
coat. State v. Hope, 317 N.C. 302, 345 
S.E.2d 361 (1986). 

Where there was evidence that a .410 
shotgun and other property was taken 
from residence and that the .410 shot- 
gun was used to kill victim, the jury 
could have found beyond a reasonable 
doubt that defendant used violence be- 
fore he left the victim’s premises with 
the stolen property, and therefore, be- 
fore the taking was over, and thus the 
evidence was sufficient to support a con- 
viction of robbery with a deadly weapon. 
State v. Sumpter, 318 N.C. 102, 347 
S.E.2d 396 (1986). 

The evidence was clearly sufficient to 
show that the defendant, whether acting 
alone or together with the codefendant 
pursuant to a common purpose, commit- 
ted the crimes of second-degree murder 
and armed robbery against the victim. 
State v. Giles, 83 N.C. App. 487, 350 
S.E.2d 868 (1986). 

Evidence held to constitute substan- 
tial evidence of each element of armed 
robbery and first-degree murder com- 
mitted with premeditation and delibera- 
tion, and of defendant as the perpetra- 
tor. State v. Williams, 319 N.C. 73, 352 
S.E.2d 428 (1987). 

Evidence Held Insufficient. — 
Where the evidence was insufficient to 
establish that murder victim was in pos- 
session of his watch or ring at the time 
of alleged robbery, the fact that these 
items were absent from the scene of the 
murder and alleged robbery and were 
never recovered thereafter was insuffi- 
cient to establish proof of robbery with a 
dangerous weapon. State v. Holland, 318 
N.C. 602, 350 S.E.2d 56 (1986). 

Uncontradicted evidence offered by 
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the State that the defendant, who had 
been asked by county police to act as an 
informant about break-ins at grocery 
stores possibly involving the co-defen- 
dant, informed the police of the intended 
robbery beforehand and later assisted 
the police in gathering evidence did not 
permit a reasonable inference that the 
defendant had the specific intent to un- 
lawfully deprive the store owner of his 
personal property, and, thus, the trial 
court erred in denying the defendant’s 
motions to dismiss the charge of at- 
tempted robbery with a dangerous 
weapon. State v. Allison, 319 N.C. 92, 
352 S.E.2d 420 (1987). 

Evidence held insufficient to convict 
defendant of robbery with a dangerous 
weapon in violation of this section and 
assault with a deadly weapon inflicting 
serious bodily injury in violation of 
§ 14-32(b). State v. Griffin, — N.C. App. 
—, 353 S.E.2d 679 (1987). 


XI. PUNISHMENT. 


Sentences Need Not Be Consecu- 
tive, etc. — 

In accord with the main volume. See 
State v. Thomas, — N.C. App. —, 354 
S.E.2d 891 (1987). 


XII. DOUBLE JEOPARDY. 


Charge of assault with a deadly 
weapon with intent to kill is not 
merged with armed robbery charge 
since “intent to kill” is not an element of 
armed robbery. State v. Alston, 80 N.C. 
App. 540, 342 S.E.2d 573, cert. denied, 
317 N.C. 707, 347 S.E.2d 441 (1986). 

Common-Law Offenses of Larceny 
and Robbery Not Changed. — When 
the legislature enacted § 14-72 and this 
section it did not intend to change the 
common-law offenses of larceny and rob- 
bery. It simply intended to codify the 
common law and to provide for more se- 
vere punishment under certain circum- 
stances. State v. Hurst, 82 N.C. App. 1, 
346 S.E.2d 8, cert. granted, 318 N.C. 
698, 350 S.E.2d 861 (1986). 

A single series of acts cannot sup- 
port convictions for both armed rob- 
bery and felonious larceny when 
there has been only one taking from one 
victim at one time. State v. Hurst, 82 
N.C. App. 1, 346 S.E.2d 8, cert. granted, 
318 N.C. 698, 350 S.E.2d 861 (1986). 

And Defendant May Not Be Pun- 
ished for Both Larceny and Armed 
Robbery of Same Property from 
Same Victim. — When the legislature 
altered the punishment for the offenses 


§ 14-89.1 


of larceny and robbery in specific situa- 
tions, it did not intend to change the 
well-established prohibition against 
punishment for both larceny and armed 
robbery of the same property from a sin- 
gle victim. State v. Hurst, 82 N.C. App. 
1, 346 S.E.2d 8, cert. granted, 318 N.C. 
698, 350 S.E.2d 861 (1986). 

Larceny of goods worth over $400.00 
and armed robbery of the same goods 
from the same person at one time are 
mutually exclusive offenses; that is, if a 
defendant is punished for one, he cannot 
be punished for the other based on the 
same taking. State v. Hurst, 82 N.C. 
App. 1, 346 S.E.2d 8, cert. granted, 318 
N.C. 698, 350 S.E.2d 861 (1986). 

When several items are taken from 
one person at the same time, there is 
only one criminal taking. And, absent 
specific statutory authorization to the 
contrary, the prosecutor may not divide 
property taken at one time from one vic- 
tim in one place into separate items or 
units for purposes of prosecuting defen- 
dant for separate takings. State v. 
Hurst, 82 N.C. App. 1, 346 S.E.2d 8, 


§ 14-89.1. Safecracking. 
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cert. granted, 318 N.C. 698, 350 S.E.2d 
861 (1986). 

Defendant’s act of taking control of 
victim’s car while he held a gun to her 
head and driving the car away from the 
victim when she ran away constituted a 
single act of taking the car and the 
items within the car, and the act of tak- 
ing the car could not be separated from 
the act of taking the items in the trunk. 
State v. Hurst, 82 N.C. App. 1, 346 
S.E.2d 8, cert. granted, 318 N.C. 698, 
350 S.E.2d 861 (1986). 

Conviction under Federal and 
State Statutes. — Defendant who was 
convicted for robbing a bank in this 
State with a dangerous weapon in viola- 
tion of 18 U.S.C. § 2113(d) was not enti- 
tled to dismissal of an indictment in the 
Superior Court of Perquimans County 
for committing the same robbery with a 
dangerous weapon in violation of this 
section on double jeopardy grounds, as 
defendant was not being prosecuted for 
the “same offense” that he had been 
punished for in the federal court. State 
v. Myers, 82 N.C. App. 299, 346 S.E.2d 
273 (1986). 


CASE NOTES 


Safecracking is a separate and dis- 
tinct crime. — 

Upon amending this section in 1977, 
the Legislature clearly intended feloni- 
ous larceny and safecracking to remain 


separately punishable offenses; thus a 
defendant, at a single trial, may be con- 
victed of both crimes as charged in in- 
dictments. State v. Strohauer, 84 N.C. 
App. 68, 351 S.E.2d 823 (1987). 


ARTICLE 18. 


Embezzlement. 


§ 14-90. Embezzlement of property received by vir- 
tue of office or employment. 


CASE NOTES 


Ill, WHO MAY BE GUILTY OF 
EMBEZZLEMENT. 


Partner. — Under the common law a 
partner cannot be prosecuted for embez- 
zlement. State v. Brown, 81 N.C. App. 
281, 343 S.E.2d 553 (1986). 


IV. INDICTMENT. 


Dismissal on Unsworn Representa- 
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tions. — The court erred in allowing 
motion to dismiss indictments which on 
their face sufficiently alleged embezzle- 
ment, where even assuming, arguendo, 
that the court could consider extraneous 
evidence in ruling on the motion, only 
the unsworn representations of defense 
counsel at the hearing on defendant’s 
motion, to the effect that defendant was 
a partner in the victimized partnership, 


§ 14-96.1 CRIMINAL LAW § 14-100 


were before the court. State v. Brown, 81 
N.C. App. 281, 343 S.E.2d 553 (1986). 


§ 14-96.1. Report to Commissioner. 


Whenever any insurance company, its manager, general agent or 
other representative knows or has reasonable cause to believe that 
any agent, broker or other representative of such company has vio- 
lated G.S. 14-96 or G.S. 14-213 through G.S. 14-216, it shall be the 
duty of such company, its manager, general agent or other repre- 
sentative, within 30 days after acquiring such knowledge to file 
with the Commissioner a complete statement of all the relevant 
facts and circumstances. All such reports shall be privileged com- 
munications, and when filed in good faith shall in nowise subject 
the company or individuals making the same to any liability what- 
soever. The Commissioner may suspend the license to do business 
in this State of any insurance company, its general manager, agent 
or other representative who willfully fails to comply with this sec- 
tion. (1945, c. 382; 1987, c. 752, s. 2.) 


Effect of Amendments. — The 1987 14-96 or G.S. 14-213 through G.S. 


amendment, effective September 1, 14-216” for “is guilty under the preced- 
1987, substituted “has violated G.S. ing section in the first sentence. 


§ 14-97. Appropriation of partnership funds by 
partner to personal use. 
CASE NOTES 


Cited in State v. Brown, 81 N.C. App. 
281, 343 S.E.2d 553 (1986). 


ARTICLE 19. 


False Pretenses and Cheats. 


§ 14-100. Obtaining property by false pretenses. 
CASE NOTES 


Il. ELEMENTS OF OFFENSE. IV. ILLUSTRATIVE CASES. 


Evidence tending to show that the 
defendant was not licensed to sell in- 
surance for United American Insurance 
Company was not sufficient to raise an 
inference that the defendant intended to 


Intent is seldom provable by direct 
evidence; it must ordinarily be proved 
by circumstances from which it may be 
inferred. State v. Bennett, — N.C. App. 


—, 353 S.E.2d 690 (1987). cheat or defraud the insurees, nor did 

In determining the absence or the evidence tending to show that the 
presence of intent, the jury may con- defendant told them that the policies 
sider the acts and conduct of the defen- would be issued within five to six weeks 
dant and the general circumstances ex- __ raise any such inference, in light of the 
‘isting at the time of the alleged commis- _ evidence tending to show that the insur- 
sion of the offense charged. State v. Ben- _ance policies were in fact issued. State v. 
nett, — N.C. App. —, 353 S.E.2d 690 Bennett, — N. C. App. —, 353 S.E.2d 
(1987). 690 (1987). 
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§ 14-106. Obtaining property in return for worth- 
less check, draft or order. 


CASE NOTES 


Cited in State v. Monroe, 83 N.C. 
App. 143, 349 S.E.2d 315 (1986). 


§ 14-107. Worthless checks. 


CASE NOTES 


Fact that check was issued in 
North Carolina would support juris- 
diction under § 15A-134 of worthless 
check charge, even though an officer of 
defendant added the date and payee’s 
name in Florida, and the check was 
physically transferred in Florida, sub- 
ject to the condition that payee hold it 
until officer got back in touch with him. 
Moreover, officer’s call four days later 


from North Carolina authorizing payee 
to deposit the check also supported a 
conclusion that some part of the delivery 
occurred in North Carolina. State v. 
First Resort Properties, 81 N.C. App. 
499, 344 S.E.2d 354 (1986). 

Cited in State v. Monroe, 83 N.C. 
App. 143, 349 S.E.2d 315 (1986). 


ARTICLE 20. 


Frauds. 
§ 14-118.4. Extortion. 
CASE NOTES 
Elements of Offense. — To prove a_ of property from another with his con- 


violation of extortion under 18 U.S.C. 
§ 1951 or this section, plaintiffs had to 
show an attempt to obtain the property 
of another, with his consent, where such 
consent was induced by the wrongful use 
of actual or threatened force, violence or 
fear. Tryco Trucking Co. v. Belk Stores 
Servs., Inc., 634 F. Supp. 1827 
(W.D.N.C. 1986). 

Fear of economic harm satisfies the 
definition that extortion is the obtaining 
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sent induced by wrongful use of fear. 
Tryco Trucking Co. v. Belk Stores 
Servs., Inc., 634 F. Supp. 1327 
(W.D.N.C. 1986). 

A statement of intention to file suit 
to enforce one’s claimed legal rights 
is neither a threat nor the exercise of 
unlawful or wrongful coercion. Harris v. 
NCNB Natl Bank, — N.C. App. —, 355 
S.E.2d 838 (1987). 
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ARTICLE 21. 
Forgery. 


§ 14-122.1. Falsifying documents issued by a secon- 
dary school, postsecondary educa- 
tional institution, or governmental 
agency. 


(a) It shall be unlawful for any person knowingly and willfully: 
(1) To make falsely or alter falsely, or to procure to be made 
falsely or altered falsely, or to aid or assist in making 
falsely or altering falsely, a diploma, certificate, license, or 
transcript signifying merit or achievement in an educa- 
tional program issued by a secondary school, a postsecond- 

ary educational institution, or a governmental agency; 

(2) To sell, give, buy, or obtain, or to procure to be sold, given, 
brought, or obtained, or to aid or assist in selling, giving, 
buying, or obtaining, a diploma, certificate, license, or 
transcript, which he knows is false, signifying merit or 
achievement in an educational program issued by a secon- 
dary school, a postsecondary educational institution, or a 
governmental agency; 

(3) To use, offer, or present as genuine a falsely made or falsely 
altered diploma, certificate, license, or transcript signify- 
ing merit or achievement in an educational program is- 
sued by a secondary school, a postsecondary educational 
institution, or a governmental agency, which he knows is 
false; or 

(4) To make a false written representation of fact that he has 
received a degree or other certification signifying merit, 
achievement, or completion of an educational program in- 
volving study, experience, or testing from a secondary 
shcool, a postsecondary educational institution or govern- 
mental agency in an application for: 

(a) Employment; 

(b) Admission to an educational program; 

(c) Award; or 

(d) For the purpose of inducing another to issue a diploma, 
certificate, license, or transcript signifying merit or 
achievement in an educational program of a secondary 
school, postsecondary educational institution, or a gov- 
ernmental agency. 

(b) As used in this section, “postsecondary educational institu- 
tion” means a technical college, community college, junior college, 
college, or university. As used in this section, “governmental 
agency” means any agency of a State or local government or of the 
federal government. As used in this section, “secondary school” 
means grades 9 through 12. 

(c) Any person who violates a provision of this section shall be 
guilty of a crime and shall be punished as provided in G.S. 14-3. 
(1981, c. 146, s. 1; 1987, c. 388, s. 1.) 


Effect of Amendments. — The 1987 _ or after that date, rewrote this section, 
amendment, effective October 1, 1987, which formerly related to the forgery of 
and applicable to offenses occurring on transcripts and diplomas. 
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SUBCHAPTER VI. CRIMINAL TRESPASS. 


ARTICLE 22. 


Damages and Other Offenses to Land and Fixtures. 


§ 14-126: Repealed by Session Laws 1987, c. 700, s. 2, effective 
October 1, 1987. 


Cross References. — As to the of- to the provisions of the act that accom- 
fenses of first degree trespass and second ' plish the same or an equivalent purpose. 
degree trespass, see now §§ 14-159.12 Session Laws 1987, c. 700, s. 5 makes 
and 14-159.13. the act effective October 1, 1987, and ap- 

Editor’s Note. — Session Laws 1987, _ Plicable to offenses occurring on or after 


c. 700, s. 3 rewrote the title of Article 22. a date. mendes 5 Sri provides 
onel. 1987, c. 700, s. 4 _ that prosecutions for offenses occurring 
Sates Fable Z pu tees before October 1, 1987, are not abated or 
affected by the act, and that the statutes 
that would be applicable but for the act 
remain applicable to those prosecutions. 


vides that all laws that refer to statutes 
repealed or amended by the act shall be 
considered to refer, insofar as possible, 


§ 14-129. Taking, etc., of certain wild plants from 
land of another. 


Editor’s Note. — The local modifica- volume should read “Avery, Mitchell 
tion note under this section in the main and Watauga: 1967, c. 355.” 


§ 14-132.1: Repealed by Session Laws 1987, c. 700, s. 2, effective 
October 1, 1987. 


Cross References. — As to the of- Session Laws 1987, c. 700, s. 5 makes 
fenses of first degree trespass and second the act effective October 1, 1987, and ap- 
bey a TES Tact see now §§ 14-159.12 plicable to offenses occurring on or after 
opt NeoPa eta ad” eee . that date. Section 5 further provides 

’ 

Editor's Note. — Session Laws 1987, that prosecutions for offenses occurring 
c. 700, s. 4 provides that all laws that before October 1. 1987 poe 
refer to statutes repealed or amended by efore October 1, , are not abated or 
the act shall be considered to refer, inso-  @ffected by the act, and that the statutes 
far as possible, to the provisions of the that would be applicable but for the act 
act that accomplish the same or an remain applicable to those prosecutions. 
equivalent purpose. 


§ 14-134: Repealed by Session Laws 1987, c. 700, s. 2, effective 
October 1, 1987. 


Cross References. — As to the of- Session Laws 1987, c. 700, s. 5 makes 
fenses of first degree trespass and second the act effective October 1, 1987, and ap- 
degree trespass, see now §§ 14-159.12 plicable to offenses occurring on or after 
ae Bry ies ouke Aa that date. Section 5 further provides 

itor's Note. — Session Laws 1987, that prosecutions for offenses occurring 
c. 700, s. 4 provides that all laws that 
refer to statutes repealed or amended by before October 1, 1987, are not abated or 
the act shall be considered to refer, inso-  2ffected by the act, and that the statutes 
far as possible, to the provisions of the that would be applicable but for the act 
act that accomplish the same or an remain applicable to those prosecutions. 
equivalent purpose. 
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§ 14-159.12 


§ 14-143: Repealed by Session Laws 1987, c. 700, s. 2, effective 


October 1, 1987. 


Cross References. — As to the of- 
fenses of first degree trespass and second 
degree trespass, see now 8§ 14-159.12 
and 14-159.13. 

Editor’s Note. — Session Laws 1987, 
c. 700, s. 4 provides that all laws that 
refer to statutes repealed or amended by 
the act shall be considered to refer, inso- 
far as possible, to the provisions of the 
act that accomplish the same or an 
equivalent purpose. 


Session Laws 1987, c. 700, s. 5 makes 
the act effective October 1, 1987, and ap- 
plicable to offenses occurring on or after 
that date. Section 5 further provides 
that prosecutions for offenses occurring 
before October 1, 1987, are not abated or 
affected by the act, and that the statutes 
that would be applicable but for the act 
remain applicable to those prosecutions. 


§ 14-144. Injuring houses, churches, fences and 


walls. 


CASE NOTES 


I. GENERAL CONSIDERATION. 


Cited in Fowler v. Graves, 83 N.C. 
App. 403, 350 S.E.2d 155 (1986). 


ARTICLE 22B. 


First and Second Degree Trespass. 


§ 14-159.11. Definition. 


As used in this Article, “building” means any structure or part of 
a structure, other than a conveyance, enclosed so as to permit rea- 
sonable entry only through a door and roofed to protect it from the 


elements. (1987, c. 700, s. 1.) 


Editor’s Note. — Session Laws 1987, 
c. 700, s. 5 makes this Article effective 
October 1, 1987, and applicable to of- 
fenses occurring on or after that date. 
Section 5 further provides that prosecu- 
tions for offenses occurring before Octo- 
ber 1, 1987, are not abated or affected by 
the act, and that the statutes that would 


be applicable but for the act remain ap- 
plicable to those prosecutions. 

Session Laws 1987, c. 700, s. 4 pro- 
vides that all laws that refer to statutes 
repealed or amended by the act shall be 
considered to refer, insofar as possible, 
to the provisions of the act that accom- 
plish the same or an equivalent purpose. 


§ 14-159.12. First degree trespass. 


(a) Offense. — A person commits the offense of first degree tres- 
pass if, without authorization, he enters or remains: 
(1) On premises of another so enclosed or secured as to demon- 
strate clearly an intent to keep out intruders; or 


(2) In a building of another. 


(b) Classification. — First degree trespass is a misdemeanor pun- 
ishable by imprisonment for up to six months, a fine of up to one 
thousand dollars ($1,000), or both. (1987, c. 700, s. 1.) 


§ 14-159.13 1987 CUMULATIVE SUPP. § 14-159.20 


§ 14-159.13. Second degree trespass. 


(a) Offense. — A person commits the offense of second degree 
trespass if, without authorization, he enters or remains on premises 
of another: 

(1) After he has been notified not to enter or remain there by 
the owner, by a person in charge of the premises, by a 
lawful occupant, or by another authorized person; or 

(2) That are posted, in a manner reasonably likely to come to 
the attention of intruders, with notice not to enter the 
premises. 

(b) Classification. — Second degree trespass is a misdemeanor 
punishable by imprisonment for up to 30 days, a fine up to two 
hundred dollars ($200.00), or both. (1987, c. 700, s. 1.) 


§ 14-159.14. Lesser included offenses. 


The offenses created by this act shall constitute lesser included 
offenses of breaking or entering as provided in G.S. 14-54 and G:S. 
14-56 (1987, c. 700, s. 1.) 


8§ 14-159.15 to 14-159.19: Reserved. 


ARTICLE 22C. 


Cave Protection Act. 


§ 14-159.20. Definitions. 


The terms listed below have the following definitions as used in 
this Article, unless the context clearly requires a different mean- 
ing: 

(1) “Cave” means any naturally occurring subterranean cav- 
ity. The word “cave” includes or is synonymous with cav- 
ern, pit, well, sinkhole, and grotto; 

(2) “Commercial cave” means any cave with improved trails 
and lighting utilized by the owner for the purpose of exhi- 
bition to the general public as a profit or nonprofit enter- 
prise, wherein a fee is collected for entry; 

(3) “Gate” means any structure or device located to limit or 
prohibit access or entry to any cave; 

(4) “Person” means any individual, partnership, firm, associa- 
tion, trust or corporation; 

(5) “Speleothem” means a natural mineral formation or de- 
posit occurring in a cave. This includes or is synonymous 
with stalagmites, stalactites, helectites, anthodites, gyp- 
sum flowers, needles, angel’s hair, soda straws, draperies, 
bacon, cave pearls, popcorn (coral), rimstone dams, col- 
umns, palettes, and flowstone. Speleothems are commonly 
composed of calcite, epsomite, gypsum, aragonite, celestite 
and other similar minerals; and 

(6) “Owner” means a person who has title to land where a cave 
is located, including a person who owns title to a leasehold 
estate in such land. (1987, c. 449, s. 1.) 
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§ 14-159.21 CRIMINAL LAW § 14-159.23 


Editor’s Note. — Session Laws 1987, October 1, 1987, and applicable to of- 
c. 449, s. 2 makes this Article effective fenses occurring on and after that date. 


§ 14-159.21. Vandalism; penalties. 


It is unlawful for any person, without express, prior, written per- 
mission of the owner, to willfully or knowingly: 

(1) Break, break off, crack, carve upon, write, burn or other- 
wise mark upon, remove, or in any manner destroy, dis- 
turb, deface, mar or harm the surfaces of any cave or any 
natural material therein, including speleothems; 

(2) Disturb or alter in any manner the natural condition of any 


cave; 

(3) Break, force, tamper with or otherwise disturb a lock, gate, 
door or other obstruction designed to control or prevent 
access to any cave, even though entrance thereto may not 
be gained. 

Any person violating a provision of this section shall be guilty of 
a misdemeanor, punishable by a fine of not less than one hundred 
fifty dollars ($150.00) or more than five hundred dollars ($500.00), 
imprisonment for not less than 10 days or more than six months, or 
both. (1987, c. 449, s. 1.) 


§ 14-159.22. Sale of speleothems unlawful; penal- 
ties. 


It is unlawful to sell or offer for sale any speleothems in this 
State, or to export them for sale outside the State. A person who 
violates any of the provisions of this section shall be guilty of a 
misdemeanor, punishable by a fine of not less than one hundred 
fifty dollars ($150.00) or more than five hundred dollars ($500.00), 
imprisonment for not less than 10 days or more than six months, or 
both. (1987, c. 449, s. 1.) 


§ 14-159.23. Limitation of liability of owners and 
agents. 


The owner of a cave, and his agents and employees, shall not be 
liable for any injury to, or for the death of any person, or for any 
loss or damage to property, by reason of any act or omission unless 
it is established that the injury, death, loss, or damage occurred as 
a result of gross negligence, wanton conduct, or intentional wrong- 
doing. The limitation of liability provided by this section applies 
only with respect to injury, death, loss, or damage occurring within 
a cave, or in connection with entry into or exit from a cave, and 
applies only with respect to persons to whom no charge has been 
made for admission to the cave. (1987, c. 449, s. 1.) 
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§ 14-177 


1987 CUMULATIVE SUPP. 


§ 14-190.1 


SUBCHAPTER VII. OFFENSES AGAINST PUBLIC 
MORALITY AND DECENCY. 


ARTICLE 26. 


Offenses against Public Morality and Decency. 


§ 14-177. Crime against nature. 


CASE NOTES 


Editor’s Note. — The annotations in 
the main volume under this section fol- 
lowing the catchlines “Crime Against 
Nature May Be a Lesser Included Of- 
fense of First-Degree Sexual Of- 
fense” and “And of Second Degree 
Sexual Offense” should be disregarded. 

This section is constitutional. — 

In accord with lst paragraph in the 
main volume. See State v. Singleton, — 
N.C. App. —, 354 S.E.2d 259 (1987). 

Crime against nature is not a 
lesser included offense of first or sec- 
ond degree sexual offense. State v. 
Warren, 309 N.C. 224, 306 S.E.2d 446 
(1983). See also, State v. Barrett, 307 
N.C. 126, 302 S.E.2d 632 (1982). 

Defendant’s conviction of both the 


crime against nature and second de- 
gree sexual offense was not error, be- 
cause the crime against nature pro- 
scribed by this section requires penetra- 
tion of or by the sexual organ, while sec- 
ond degree sexual offense does not. State 
v. Bailey, 80 N.C. App. 678, 343 S.E.2d 
434, petition for cert. improvidently al- 
lowed, 318 N.C. 652, 350 S.E.2d 94 
(1986). 

Sufficiency of Indictment. — 

Indictment charging defendant with 
crime against nature held sufficient un- 
der § 15A-924(a)(5). State v. Singleton, 
— N.C. App. —, 354 S.E.2d 259 (1987). 

Applied in State v. Oliver, — N.C. 
App. —, 354 S.E.2d 527 (1987). 


§ 14-178. Incest between certain near relatives. 


CASE NOTES 


Evidence of Acts Other Than 
Those Charged, etc. — 

In prosecution for incest, evidence 
tending to show that defendant had had 
prior sexual contact with the prosecut- 
ing witness was reasonably probative of 
defendant’s knowledge, opportunity, in- 
tent and plan, and was not so prejudicial 
as to outweigh its probative value and 
render it inadmissible; moreover, even if 


there was error in the admission of such 
evidence, absent a showing of a reason- 
able possibility that a different result 
would have been reached had the evi- 
dence been excluded, any possible error 
would be considered harmless. State v. 
Cameron, 83 N.C. App. 69, 349 S.E.2d 
327 (1986). 


§ 14-190.1. Obscene literature and exhibitions. 


Legal Periodicals. — 

For article, “Obscenity: The Justices’ 
(Not So) New Robes,” see 8 Campbell L. 
Rev. 387 (1986). 

For article, “Pornography and the 
First Amendment,” see 1986 Duke L.J. 
589 (1986). 

For article, “Regulation of Pornogra- 
phy — The North Carolina Approach,” 
see 21 Wake Forest L. Rev. 263 (1986). 
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For note, “Assessing the Constitution- 
ality of North Carolina’s New Obscenity 
Law,” see 65 N.C.L. Rev. 400 (1987). 

For observation, “Why The 1985 
North Carolina Obscenity Law Is Fun- 
damentally Wrong,” see 65 N.C.L. Rev. 
793 (1987). 

For note, “Seizing Obscenity: New 
York v. P.J. Video, Inc. and the Waning 


§ 14-190.1 


of Presumptive Protection,” 
N.C.L. Rev. 799 (1987). 
For comment, “Prostitution and Ob- 


see 65 


CRIMINAL LAW 


§ 14-190.1 


scenity: A Comment Upon the Attorney 
General’s Report on Pornography,” see 
1987 Duke L.J. 123 (1987). 


CASE NOTES 


Section Is Constitutional. — 

This section is not substantially over- 
broad and gives sufficiently definite 
warning of the proscriptions therein. 
Cinema I Video, Inc. v. Thornburg, 83 
N.C. App. 544, 351 S.E.2d 305 (1986). 

This section is aimed at the dissemi- 
nation of obscenity which is not pro- 
tected by any constitutional guarantees; 
the statute is not aimed at mere posses- 
sion of obscenity in the privacy of one’s 
own home. Cinema I Video, Inc. v. 
Thornburg, 83 N.C. App. 544, 351 
S.E.2d 305 (1986). 

It is not innocent but calculated dis- 
semination of obscene material which is 
prohibited by this section, and accord- 
ingly the scienter requirement therein is 
constitutionally sufficient. Cinema I 
Video, Inc. v. Thornburg, 83 N.C. App. 
544, 351 S.E.2d 305 (1986). 

It is not constitutionally mandated for 
a state to statutorily create a right to a 
prompt adversary proceeding on the ob- 
scenity of material seized and retained 
as evidence pending a trial wherein said 
evidence will be introduced; the statu- 
tory scheme of this section does not con- 
stitute a prior restraint merely because 
there is no provision for an adversary 
hearing which a defendant bears the 
burden of requesting. Cinema I Video, 
Inc. v. Thornburg, 83 N.C. App. 544, 351 
S.E.2d 305 (1986). 

Subsection (b) of this section is not un- 
constitutional on its face. Cinema I 
Video, Inc. v. Thornburg, 83 N.C. App. 
544, 351 S.E.2d 305 (1986). 

Subsections (a) and (d) of this section 
are to be read in pari materia with sub- 
section (c), and thus subsection (c) is not 
unconstitutionally vague. Cinema I 
Video, Inc. v. Thornburg, 83 N.C. App. 
544, 351 S.E.2d 305 (1986). 

Subsection (b) of this section re- 
quires three factual findings before 
material can be defined as obscene. 
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First, the jury must find that the mate- 
rial depicts “sexual conduct” in a pa- 
tently offensive way. This requires a 
two-part inquiry: (1) Does the material 
in question contain descriptions or de- 
pictions of sexual conduct defined in 
subsection (c), and if so, then (2) is the 
sexual conduct depicted or described in a 
“patently offensive way?” Second, the 
jury must find that the average person 
applying contemporary community stan- 
dards relating to the depiction or de- 
scription of sexual matters would find 
that the material taken as a whole ap- 
peals to the prurient interest in sex. 
Third, the jury must find that the mate- 
rial lacks serious literary, artistic, polit- 
ical or scientific value. State v. Ander- 
son, — N.C. App. —, 354 S.E.2d 264 
(1987). 

Possession of Obscenity in Own 
Home Not Prohibited. — This section 
does not authorize the issuance of crimi- 
nal process for mere possession of ob- 
scenity in the privacy of one’s own home. 
Cinema I Video, Inc. v. Thornburg, 83 
N.C. App. 544, 351 S.E.2d 305 (1986). 

Discretion of Court in Admission 
of Expert Testimony. — While expert 
testimony is admissible in obscenity 
trials, the trial court retains wide discre- 
tion in its determination to admit and 
exclude evidence. State v. Anderson, — 
N.C. App. —, 354 S.E.2d 264 (1987). 

Exclusion of Expert Testimony 
Held Error. — In a prosecution charg- 
ing defendant with disseminating ob- 
scenity, the trial court erred in exclud- 
ing the expert opinion testimony of a so- 
ciologist who had. conducted an 
ethnological study to determine the 
level of tolerance for adult material in 
the county. State v. Anderson, — N.C. 
App. —, 354 S.E.2d 264 (1987). 

Cited in Suggs v. Brannon, 804 F.2d 
274 (4th Cir. 1986). 


§ 14-190.4 1987 CUMULATIVE SUPP. § 14-190.13 


§ 14-190.4. Coercing acceptance of obscene articles 
or publications. 


Legal Periodicals. — For article, For note, “Assessing the Constitution- 
“Regulation of Pornography — The ality of North Carolina’s New Obscenity 
North Carolina Approach,” see 21 Wake Law,” see 65 N.C.L. Rev. 400 (1987). 
Forest L. Rev. 263 (1986). 


§ 14-190.5. Preparation of obscene photographs, 
slides and motion pictures. 


Legal Periodicals. — For article, For note, “Assessing the Constitution- 
“Regulation of Pornography — The _ ality of North Carolina’s New Obscenity 
North Carolina Approach,” see 21 Wake Law,” see 65 N.C.L. Rev. 400 (1987). 
Forest L. Rev. 263 (1986). 


§ 14-190.6. Employing or permitting minor to assist 
in offense under Article. 


Legal Periodicals. — For article, For note, “Assessing the Constitution- 
“Regulation of Pornography — The ality of North Carolina’s New Obscenity 


North Carolina Approach,” see 21 Wake Law,” see 65 N.C.L. Rev. 400 (1987). 
Forest L. Rev. 263 (1986). 


§ 14-190.7. Dissemination to minors under the age 
of 16 years. 


Legal Periodicals. — For article, For note, “Assessing the Constitution- 
“Regulation of Pornography — The ality of North Carolina’s New Obscenity 


North Carolina Approach,” see 21 Wake Law,” see 65 N.C.L. Rev. 400 (1987). 
Forest L. Rev. 263 (1986). 


§ 14-190.8. Dissemination to minors under the age 
of 13 years. 


Legal Periodicals. — For article, For note, “Assessing the Constitution- 
“Regulation of Pornography — The ality of North Carolina’s New Obscenity 


North Carolina Approach,” see 21 Wake Law,” see 65 N.C.L. Rev. 400 (1987). 
Forest L. Rev. 263 (1986). 


§ 14-190.13. Definitions for certain offenses con- 
cerning minors. 


Legal Periodicals. — For article, For note, “Assessing the Constitution- 
“Regulation of Pornography — The ality of North Carolina’s New Obscenity 


North Carolina Approach,” see 21 Wake Law,” see 65 N.C.L. Rev. 400 (1987). 
Forest L. Rev. 263 (1986). 
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§ 14-190.14 


CRIMINAL LAW 


§ 14-190.16 


CASE NOTES 


Constitutionality. — 

Section 14-190.17 and this section are 
not unconstitutionally vague and pro- 
vide fair notice of their prohibitions. 
Cinema I Video, Inc. v. Thornburg, 83 
N.C. App. 544, 351 S.E.2d 305 (1986). 

Paragraph c of subdivision (5) of this 
section is not substantially overbroad 


and comports with the requirement 
stated in New York v. Ferber, 458 U.S. 
747, 102 S. Ct. 3348, 73 L. Ed. 2d 1113 
(1982), that there must be limits placed 
on the category of sexual conduct. Cin- 
ema I Video, Inc. v. Thornburg, 83 N.C. 
App. 544, 351 S.E.2d 305 (1986). 


§ 14-190.14. Displaying material harmful to minors. 


Legal Periodicals. — For article, 
“Regulation of Pornography — The 
North Carolina Approach,” see 21 Wake 
Forest L. Rev. 263 (1986). 


For note, “Assessing the Constitution- 
ality of North Carolina’s New Obscenity 
Law,” see 65 N.C.L. Rev. 400 (1987). 


§ 14-190.15. Disseminating harmful material to 


minors; 


exhibiting harmful perfor- 


mances to minors. 


Legal Periodicals. — For article, 
“Regulation of Pornography — The 
North Carolina Approach,” see 21 Wake 
Forest L. Rev. 263 (1986). 


§ 14-190.16. First degree 
minor. 


Legal Periodicals. — For article, 
“Regulation of Pornography — The 
North Carolina Approach,” see 21 Wake 
Forest L. Rev. 263 (1986). 


For note, “Assessing the Constitution- 
ality of North Carolina’s New Obscenity 
Law,” see 65 N.C.L. Rev. 400 (1987). 


sexual exploitation of a 


For note, “Assessing the Constitution- 
ality of North Carolina’s New Obscenity 
Law,” see 65 N.C.L. Rev. 400 (1987). 


CASE NOTES 


The State has an interest of sur- 
passing importance in the health, 
safety and welfare of minors; this sec- 
tion and § 14-190.17 are sufficiently 
narrowly tailored toward said interests 
and require the exploitation of a live 
minor to sustain convictions thereunder. 
Cinema I Video, Inc. v. Thornburg, 83 
N.C. App. 544, 351 S.E.2d 305 (1986). 

Prior Restraints. — The proscrip- 
tions contained in this section and 
§ 14-190.17 do not constitute prior re- 
straints. Cinema I Video, Inc. v. 


Thornburg, 83 N.C. App. 544, 351 
S.E.2d 305 (1986). 

There is a scienter requirement in 
this section and § 14-190.17. Cinema I 
Video, Inc. v. Thornburg, 83 N.C. App. 
544, 351 S.E.2d 305 (1986). 

Visual Representation. — When 
this section and § 14-190.17 refer to a 
visual representation of a minor, they 
are referring to a representation of a live 
person under 18 years of age. Cinema I 
Video, Inc. v. Thornburg, 83 N.C. App. 
544, 351 S.E.2d 305 (1986). 
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§ 14-190.17 


1987 CUMULATIVE SUPP. 


§ 14-190.20 


§ 14-190.17. Second degree sexual exploitation of a 


minor. 


Legal Periodicals. — For article, 
“Regulation of Pornography — The 
North Carolina Approach,” see 21 Wake 
Forest L. Rev. 263 (1986). 


For note, “Assessing the Constitution- 
ality of North Carolina’s New Obscenity 
Law,” see 65 N.C.L. Rev. 400 (1987). 


CASE NOTES 


Constitutionality. — 

This section and § 14-190.13 are not 
unconstitutionally vague and provide 
fair notice of their prohibitions. Cinema 
I Video, Inc. v. Thornburg, 83 N.C. App. 
544, 351 S.E.2d 305 (1986). 

The State has an interest of sur- 
passing importance in the health, 
safety and welfare of minors; 
§ 14-190.16 and this section are suffi- 
ciently narrowly tailored toward said in- 
terests and require the exploitation of a 
live minor to sustain convictions there- 
under. Cinema I Video, Inc. v. 
Thornburg, 83 N.C. App. 544, 351 
S.E.2d 305 (1986). 


Prior Restraints. — The proscrip- 
tions contained in § 14-190.16 and this 
section do not constitute prior restraints. 
Cinema I Video, Inc. v. Thornburg, 83 
N.C. App. 544, 351 S.E.2d 305 (1986). 

There is a scienter requirement in 
§ 14-190.16 and this section. Cinema I 
Video, Inc. v. Thornburg, 83 N.C. App. 
544, 351 S.E.2d 305 (1986). 

Visual Representation. — When 
§ 14-190.16 and this section refer to a 
visual representation of a minor, they 
are referring toa representation of a live 
person under 18 years of age. Cinema I 
Video, Inc. v. Thornburg, 83 N.C. App. 
544, 351 S.E.2d 305 (1986). 


§ 14-190.18. Promoting prostitution of a minor. 


Legal Periodicals. — For article, 
“Regulation of Pornography — The 
North Carolina Approach,” see 21 Wake 
Forest L. Rev. 263 (1986). 


§ 14-190.19. Participating 


minor. 


Legal Periodicals. — For article, 
“Regulation of Pornography — The 
North Carolina Approach,” see 21 Wake 
Forest L. Rev. 263 (1986). 


§ 14-190.20. Warrants for 


Legal Periodicals. — For article, 
“Regulation of Pornography — The 
North Carolina Approach,” see 21 Wake 
Forest L. Rev. 263 (1986). 


For note, “Assessing the Constitution- 
ality of North Carolina’s New Obscenity 
Law,” see 65 N.C.L. Rev. 400 (1987). 


in prostitution of a 


For note, “Assessing the Constitution- 
ality of North Carolina’s New Obscenity 
Law,” see 65 N.C.L. Rev. 400 (1987). 


obscenity offenses. 


For note, “Assessing the Constitution- 
ality of North Carolina’s New Obscenity 
Law,” see 65 N.C.L. Rev. 400 (1987). 


CASE NOTES 


Cited in Cinema I Video, Inc. v. 
Thornburg, 83 N.C. App. 544, 351 
S.E.2d 305 (1986). 
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§ 14-202.1 


CRIMINAL LAW 


§ 14-202.1 


§ 14-202.1. Taking indecent liberties with children. 


Legal Periodicals. — 
For article, “Regulation of Pornogra- 


CASE 


I. GENERAL CONSIDERATION. 


Sufficiency of Indictment. — Indict- 
ments for taking indecent liberties held 
to clearly inform defendant of the con- 
duct which was the subject of the accusa- 
tions as required by § 15A-924(a)(5), 
and therefore sufficiently charged the of- 
fense, and did not need to specify the 
exact act which constituted the “im- 
moral, improper and indecent liberty.” 
State v. Singleton, — N.C. App. —, 354 
S.E.2d 259 (1987). 

Abuse of Trust as Aggravating 
Factor. — Where defendant was con- 
victed of taking indecent liberties with 
his stepson and stepson’s overnight 
guest, court properly found as an aggra- 
vating factor that he abused a position of 
trust and confidence to commit the of- 
fense. State v. Caldwell, — N.C. App. —, 
355 S.E.2d 813 (1987). 

Youth of Victim as Aggravating 
Factor. — Aggravation of defendant’s 
sentence for taking indecent liberties 
with a minor on grounds that the 13- 
year-old victim was very young was 
error, as she was not for purposes of this 
offense “very young.” State v. Sumpter, 
318 N.C. 102, 347 S.E.2d 396 (1986). 

Finding that the eight-year-old victim 
was “very young” was not clearly erro- 
neous; proof that the victim was “very 
young” was not necessary to prove the 
offense, and consequently the aggravat- 
ing factor and the offense did not merge. 
United States v. Price, 812 F.2d 174 (4th 
Cir. 1987). 

Applied in State v. Holloway, 82 N.C. 
App. 586, 347 S.E.2d 72 (1986). 

Cited in State v. Newell, 82 N.C. App. 
707, 348 S.E.2d 158 (1986); State v. Jen- 
kins, 83 N.C. App. 616, 351 S.E.2d 299 
(1986); Cinema I Video, Inc. v. 
Thornburg, 83 N.C. App. 544, 351 


phy — The North Carolina Approach,” 
see 21 Wake Forest L. Rev. 263 (1986). 


NOTES 


S.E.2d 305 (1986); State v. Singleton, — 
N.C. App. —, 354 S.E.2d 259 (1987). 


II. ELEMENTS AND PROOF OF 
OFFENSE. 


Age of the victim is an element of 
the offense which proscribes taking in- 
decent liberties with a child under the 
age of 16 years. United States v. Price, 
812 F.2d 174 (4th Cir. 1987). 

A parental or familial relationship 
is not a necessary element of the 
crime of taking indecent liberties with 
children. State v. Caldwell, — N.C. App. 
eeSOO Oe Ole (idol): 

Evidence Held Sufficient. — Evi- 
dence held sufficient to warrant the in- 
ference that the defendant willfully took 
or attempted to take an indecent liberty 
with a child for the purpose of arousing 
or gratifying his sexual desire. State v. 
Bowman, — N.C. App. —, 352 S.E.2d 
437 (1987). 

Evidence was sufficient to convict de- 
fendant of five counts of indecent liber- 
ties under paragraph (1) of subsection 
(a) of this section, each count coinciding 
with an episode of intercourse described 
by one of his two children, where the 
State presented evidence that in each in- 
stance the defendant ordered his victim 
to undress and lie down, then exposed 
his penis before proceeding with the act 
of intercourse. State v. Etheridge, — 
N.C. —, 352 S.E.2d 673 (1987). 

Corroborated testimony of child who 
was nine at the time of the offense that 
20-year-old defendant rubbed against 
her until he ejaculated was sufficient ev- 
idence to permit the jury to find beyond 
a reasonable doubt that defendant took 
indecent liberties with her for the pur- 
pose of gratifying his sexual desire. 
State v. Griffin, — N.C. —, 355 S.E.2d 
474 (1987). 
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§ 14-202.10 1987 CUMULATIVE SUPP. § 14-234 


ARTICLE 26A. 
Adult Establishments. 


§ 14-202.10. Definitions. 


Legal Periodicals. — For article, “Regulation of Pornogra- 

For article, “Pornography and the phy — The North Carolina Approach,” 
First Amendment,” see 1986 Duke LJ. see 21 Wake Forest L. Rev. 263 (1986). 
589 (1986). 


ARTICLE 27. 


Prostitution. 


§ 14-203. Definition of terms. 


Legal Periodicals. — General’s Report on Pornography,” see 
For comment, “Prostitution and Ob- 1987 Duke L.J. 123 (1987). 
scenity: A Comment Upon the Attorney 


SUBCHAPTER VIII. OFFENSES AGAINST PUBLIC 
JUSTICE. 


ARTICLE 31. 
Misconduct in Public Office. 


§ 14-234. Director of public trust contracting for 
his own benefit; participation in busi- 
ness transaction involving public 
funds; exemptions. 


(dl) The first sentence of subsection (a) shall not apply to (i) any 
elected official or person appointed to fill an elective office of a 
village, town, or city having a population of no more than 7,500 
according to the most recent official federal census, (ii) any elected 
official or person appointed to fill an elective office of a county 
within which there is located no village, town, or city with a popu- 
lation of more than 7,500 according to the most recent official fed- 
eral census, (ili) any elected official or person appointed to fill an 
elective office on a city board of education in a city having a popula- 
tion of no more than 7,500 according to the most recent official 
federal census, (iv) any elected official or person appointed to fill an 
elective office as a member of a county board of education in a 
county within which there is located no village, town or city witha 
population of more than 7,500 according to the most recent official 
federal census, and (v) any physician, pharmacist, dentist, optome- 
trist, veterinarian, or nurse appointed to a county social services 
board, local health board, or area mental health board serving one 
or more counties within which there is located no village, town, or 
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§ 14-234 


CRIMINAL LAW 


§ 14-234 


city with a population of more than 7,500 according to the most 


recent official federal census if: 


(1) The undertaking or contract or series of undertakings or 


contracts between the village, town, city, county, county 
social services board, county or city board of education, 
local health board or area mental health, mental retarda- 
tion, and substance abuse board and one of its officials is 
approved by specific resolution of the governing body 
adopted in an open and public meeting, and recorded in its 
minutes and the amount does not exceed ten thousand dol- 
lars ($10,000) for medically related services and fifteen 
thousand dollars ($15,000) for other goods or services 
within a 12-month period; and 


(2) The official entering into the contract or undertaking with 


the unit or agency does not in his official capacity partici- 
pate in any way or vote; and 


(3) The total annual amount of undertakings or contracts with 


each official, shall be specifically noted in the audited an- 
nual financial statement of the village, town, city, or 
county; and 


(4) The governing board of any village, town, city, county, 


county social services board, county or city board of educa- 
tion, local health board, or area mental health, mental 
retardation, and substance abuse board which undertakes 
or contracts with any of the officials of their governmental 
unit shall post in a conspicuous place in its village, town, 
or city hall, or courthouse, as the case may be, a list of all 
such officials with whom such undertakings or contracts 
have been made, briefly describing the subject matter of 
the undertakings or contracts and showing their total 
amounts; this list shall cover the preceding 12 months and 
shall be brought up-to-date at least quarterly. 


(1825, c. 1269, P.R.; 1826, c. 29; R.C., c. 34, s. 38; Code, s. 1011; 
Rev., s. 3572; C.S., s. 4388; 1929, c. 19, s. 1; 1969, c. 1027; 1975, c. 
409; 1977, cc. 240, 761; 1979, c. 720; 1981, c. 103, ss. 1, 2, 5; 1983, c. 
544, ss. 1, 2; 1985, c. 190; 1987, c. 570.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1987 
amendment, effective October 1, 1987, 


substituted “fifteen thousand dollars 
($15,000)” for “five thousand dollars 
($5,000)” near the end of subdivision 
(d1)(1). 


OPINIONS OF ATTORNEY GENERAL 


Applicability of Exemption in Sub- 
section (d1). — The exemption of sub- 
section (d1) of this section, which was 
enacted in 1979 and exempts from the 
prohibition against self-dealing in sub- 
section (a) certain contracts between 
public boards and their members in 
counties with no town with a population 
of more than 7,500, only applies to an 
“elected official or person appointed to 
fill an elective office.” It does not apply 
to persons appointed to an appointive of- 


fice, such as technical college trustee. 
See opinion of Attorney General to Mr. 
Garrett Dixon Baily, Attorney for 
Mayland Technical College, 55 N.C.A.G. 
28 (1985). 

Board of trustees of a technical 
college may not employ one of its 
members as a part-time instructor. See 
opinion of Attorney General to Mr. Gar- 
rett Dixon Baily, Atttorney for Mayland 
Technical College, 55 N.C.A.G. 28 
(1985). 
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§ 14-234.1 1987 CUMULATIVE SUPP. § 14-250 


§ 14-234.1. Misuse of confidential information. 


(a) It is unlawful for any officer or employee of the State or an 
officer or an employee of any of its political subdivisions, in contem- 
plation of official action by himself or by a governmental unit with 
which he is associated, or in reliance on information which was 
made known to him in his official capacity and which has not been 
made public, to commit any of the following acts: 

(1) Acquire a pecuniary interest in any property, transaction, 
or enterprise or gain any pecuniary benefit which may be 
affected by such information or official action; or 

(2) Intentionally aid another to do any of the above acts. 

(b) Violation of this section is a misdemeanor. (1987, c. 616, s. 1.) 


Editor’s Note. — Session Laws 1987, upon ratification. The act was ratified 
c. 616, s. 2 makes this section effective July 14, 1987. 


§ 14-250. Publicly owned vehicle to be marked. 


It shall be the duty of the executive head of every department of 
the State government, and of any county, or of any institution or 
agency of the State, to have painted on every motor vehicle owned 
by the State, or by any county, or by any institution or agency of 
the State, a statement that such car belongs to the State or to some 
county, or institution or agency of the State. Provided, however, 
that no automobile used by any county officer or county official for 
the purpose of transporting, apprehending or arresting persons 
charged with violations of the laws of the State of North Carolina, 
shall be required to be lettered. Provided, further, that in lieu of the 
above method of marking motor vehicles owned by any agency or 
department of the State government, it shall be deemed a compli- 
ance with the law if such vehicles have imprinted on the license 
tags thereof, above the license number, the words “State Owned” 
and that such vehicles have affixed to the front thereof a plate with 
the statement “State Owned”. Provided, further, that in lieu of the 
above method of marking vehicles owned by any county, it shall be 
deemed a compliance with the law if such vehicles have painted or 
affixed on the side thereof a circle not less than eight inches in 
diameter showing a replica of the seal of such county. Provided, 
further, that no county-owned motor vehicle used for transporting 
day or residential facility clients of area mental health, mental 
retardation, and substance abuse authorities established under Ar- 
ticle 4 of Chapter 122C of the General Statutes shall be required to 
be lettered; provided, further, notwithstanding this sentence, each 
vehicle shall bear the distinctive permanent registration plate pur- 
suant to G.S. 20-84. Provided, further, that in lieu of the above 
method of marking vehicles owned by the State and permanently 
assigned to members of the Council of State, it shall be deemed a 
compliance with the law if such vehicles have imprinted on the 
license tags thereof the license number assigned to the appropriate 
member of the Council of State pursuant to G.S. 20-81(4); a member 
of the Council of State shall not be assessed any registration fee if 
he elects to have a State-owned motor vehicle assigned to him des- 
ignated by his official plate number. 

The General Assembly may authorize exemptions from the provi- 
sions of this section for each fiscal year. Each agency shall submit 
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§ 14-258.1 


CRIMINAL LAW 


§ 14-258.1 


requests for private tags to the Division of Motor Fleet Manage- 
ment of the Department of Administration. The Division shall re- 
port the requests to the Appropriations Committees of the General 
Assembly by June 1. (1925, c. 239, s. 4; 1929, c. 303, s. 1; 1945, c. 
866; 1957, c. 1249; 1961, c. 1195; 1965, c. 1186; 1971, c. 3; 1981 
(Reg. Sess., 1982), c. 1282, ss. 59, 60; 1983 (Reg. Sess., 1984), c. 
1034, s. 120; 1985, c. 791, °s. 52; 1987, c. 675.) 


Local Modification. — Cumberland: 
1987, .c. 222, 

Editor’s Note. — Session Laws 1987, 
c. 830, s. 76, provides: 

“(a) Pursuant to the provisions of G.S. 
14-250, for the 1987-89 fiscal biennium, 
the General Assembly authorizes the 
use of private license tags on State- 
owned motor vehicles only for the State 
Highway Patrol and for the following: 


Department—Exemption 


Category Number 
Motor Vehicles—License and Theft 97 
Justice—SBI Agents 277 
Correction— 

Probation/Parole Surveillance 

Officers (intensive probation) 25 


“(b) Except as provided in this sec- 
tion, all State-owned motor vehicles 
shall bear permanent registration plates 
issued under G.S. 20-84.” 

Effect of Amendments. — The 1987 
amendment, effective July 24, 1987, in- 
serted the next-to-last sentence of the 
first paragraph. 


ARTICLE 33. 


Prison Breach and Prisoners. 


§ 14-258.1. Furnishing poison, 


controlled sub- 


stances, deadly weapons, cartridges, 
ammunition or alcoholic beverages to 
inmates of charitable, mental or penal 
institutions or local confinement facili- 


ties. 


CASE NOTES 


Indictment Held Sufficient. — In- 
dictment charging defendant with the 
completed offense of giving a controlled 
substance to an inmate was sufficient to 
enable him to adequately prepare for 
trial and to protect him from being twice 
put in jeopardy for the same offense, so 
as to support his conviction of an at- 


tempt to give a controlled substance to 
an inmate. State v. Slade, 81 N.C. App. 
303, 343 S.E.2d 571, cert. denied and ap- 
peal dismissed, 318 N.C. 419, 349 S.E.2d 
604 (1986). 

Cited in State v. Kimbrell, 84 N.C. 
App. 59, 351 S.E.2d 801 (1987). 
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SUBCHAPTER IX. OFFENSES AGAINST THE 
PUBLIC PEACE. 


ARTICLE 35. 


Offenses against the Public Peace. 


§ 14-269.4. Weapons on State property and in 
courthouses. 


It shall be unlawful for any person to possess, or carry, whether 
openly or concealed, any deadly weapon, not used solely for instruc- 
tional or officially sanctioned ceremonial purposes in the State Cap- 
itol Building, the Executive Mansion, the Western Residence of the 
Governor, or on the grounds of any of these buildings, and in any 
building housing any court of the General Court of Justice. If a 
court is housed in a building containing nonpublic uses in addition 
to the court, then this prohibition shall apply only to that portion of 
the building used for court purposes while the building is being 
used for court purposes. 

This section shall not apply to: 

(1) Officers and enlisted personnel of the armed forces when in 
the discharge of their official duties as such and acting 
under orders requiring them to carry arms and weapons, 

(2) Civil officers of the United States while in the discharge of 
their official duties, 

(3) Officers and soldiers of the militia and the State guard 
when on duty or called into service, 

(4) Officers or employees of the State, or any county, city, or 
town charged with the execution of the laws of the State, 
when acting in the discharge of their official duties if au- 
thorized by law to carry weapons, 

(4a) Any person in a building housing a court of the General 
Court of Justice in possession of a weapon for evidentiary 
purposes, to deliver it to a law-enforcement agency, or for 
purposes of registration, 

(5) State-owned rest areas, rest stops along the highways, and 
State-owned hunting and fishing reservations. 

Any person violating the provisions of this section shall be guilty 
of a misdemeanor and upon conviction shall be punished in the 
discretion of the court by fine or imprisonment or by both such fine 
and imprisonment. (1981, c. 646; 1987, c. 820, s. 1.) 


Effect of Amendments. — The 1987 Court of Justice” at the end of the first 
amendment, effective August 13, 1987, sentence of the first paragraph, added 
added “and in courthouses” at the end of the second sentences of the first para- 


the catchline, added “and in any build- graph, and inserted subdivision (4a). 
ing housing any court of the General 
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CRIMINAL LAW 


§ 14-286.2 


§ 14-277.1. Communicating threats. 


CASE NOTES 


Belief That Threat Will Be Carried 
Out. — The crime of communicating 
threats under this section involves more 
than making a threat to injure one’s per- 
son or property and communicating it to 
the other person; it is also necessary, as 
the statute expressly provides, that the 
threat was made in a manner and under 
circumstances which could cause a rea- 
sonable person to believe that the threat 
is likely to be carried out and that the 
person threatened believes that the 


threat will be carried out. State v. 
Elledge, 80 N.C. App. 554, 343 S.E.2d 
549 (1986). 

Evidence that on earlier occasions 
defendant had broken into wife’s 
house and assaulted her tended to 
prove the two elements of the offense un- 
der this section and its receipt did not 
violate Rule 404(b) of the N.C. Rules of 
Evidence. State v. Elledge, 80 N.C. App. 
554, 343 S.E.2d 549 (1986). 


SUBCHAPTER X. OFFENSES AGAINST THE 
PUBLIC SAFETY. 


ARTICLE 36. 
Offenses against the Public Safety. 


§ 14-286.2. Interfering with emergency communi- 


cation. 


(a) Offense. — A person who, without authorization, intention- 
ally interferes with an emergency radio communication, knowing 
that the communication is an emergency communication, and who 
is not making an emergency communication himself, is guilty of a 
misdemeanor and is punishable by: 

(1) A fine of up to one thousand dollars ($1,000) and imprison- 


ment for up to one year 1 


f, as a result of the interference, 


serious bodily injury or property damage in excess of one 
thousand dollars ($1,000) occurs; or 

(2) A fine of up to five hundred dollars ($500.00) and imprison- 
ment for up to six months if a result described in subdivi- 


sion (1) does not occur. 


(b) “Emergency Communication” Defined. — As used in this sec- 


tion, the term “emergency communication” means a communica- 
tion not governed by Federal law relating that an individual is or is 
reasonably believed to be in imminent danger of serious bodily 
injury or that property is or is reasonably believed to be in immi- 
nent danger of substantial damage. (1987, c. 690, s. 1.) 


Editor’s Note. — Session Laws 1987, 
c. 690, s. 2 makes this section effective 


October 1, 1987, and applicable to of- 
fenses committed on or after that date. 
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ARTICLE 36A. 


Riots and Civil Disorders. 


§ 14-288.4. Disorderly conduct. 


(a) Disorderly conduct is a public disturbance intentionally 
caused by any person who: 

(1) Engages in fighting or other violent conduct or in conduct 
creating the threat of imminent fighting or other violence; 
or 

(2) Makes or uses any utterance, gesture, display or abusive 
language which is intended and plainly likely to provoke 
violent retaliation and thereby cause a breach of the peace; 
or 

(3) Takes possession of, exercises control over, or seizes any 
building or facility of any public or private educational 
institution without the specific authority of the chief ad- 
ministrative officer of the institution, or his authorized 
representative; or 

(4) Refuses to vacate any building or facility of any public or 
private educational institution in obedience to: 

a. An order of the chief administrative officer of the insti- 
tution, or his representative, who shall include for col- 
leges and universities the vice chancellor for student 
affairs or his equivalent for the institution, the dean of 
students or his equivalent for the institution, the di- 
rector of the law enforcement or security department 
for the institution, and the chief of the law enforce- 
ment or security department for the institution; or 

b. An order given by any fireman or public health officer 
acting within the scope of his authority; or 

c. If a state of emergency is occurring or is imminent 
within the institution, an order given by any law-en- 
forcement officer acting within the scope of his author- 
ity; or 

(5) Shall, after being forbidden to do so by the chief adminis- 
trative officer, or his authorized representative, of any 
public or private educational institution: 

a. Engage in any sitting, kneeling, lying down, or inclin- 
ing so as to obstruct the ingress or egress of any person 
entitled to the use of any building or facility of the 
institution in its normal and intended use; or 

b. Congregate, assemble, form groups or formations 
(whether organized or not), block, or in any manner 
otherwise interfere with the operation or functioning 
of any building or facility of the institution so as to 
interfere with the customary or normal use of the 
building or facility; or 

(6) Disrupts, disturbs or interferes with the teaching of stu- 
dents at any public or private educational institution or 
engages in conduct which disturbs the peace, order or disci- 
pline at any public or private educational institution or on 
the grounds adjacent thereto. 
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(7) Disrupts, disturbs, or interferes with a religious service or 
assembly or engages in conduct which disturbs the peace 
or order at any religious service or assembly. 

As used in this section the term “building or facility” includes the 
surrounding grounds and premises of any building or facility used 
in connection with the operation or functioning of such building or 
facility. 

(1969, c. 869, s. 1; 1971, c. 668, s. 1; 1973, c. 13847; 1975, c. 19, s. 4; 
1983}. c#'395°S57°1987;"e" 671 sak) 


Only Part of Section Set Out. — As Effect of Amendments. — The 1987 
the rest of the section was not affected amendment, effective July 24, 1987, re- 
by the amendment, it is not set out. wrote paragraph (a)(4)a. 


SUBCHAPTER XI. GENERAL POLICE 
REGULATIONS. 


ARTICLE 37. 


Lotteries, Gaming, Bingo and Raffles. 
Part 1. Lotteries and Gaming. 


§ 14-291. Selling lottery tickets and acting as agent 
for lotteries. 


Except in connection with a lawful raffle as provided in Part 2 of 
this Article, if any person shall sell, barter or otherwise dispose of 
any lottery ticket or order for any number or shares in any lottery, 
or shall in anywise be concerned in such lottery, by acting as agent 
in the State for or on behalf of any such lottery, to be drawn or paid 
either out of or within the State, such person shall be guilty of a 
misdemeanor, and shall be punished as provided for in G.S. 14-290. 
(1834, c. 19, s. 2; R.C., c. 34, s. 70; Code, s. 1048; Rev., s. 3727; C.S., 
s. 4429; 1979, c. 893, s. 5; 1983, c. 896, s. 1.) 


Editor’s Note. — The section above is 
set out to correct a typographical error 
in the main volume. 


§ 14-291.1. Selling “numbers” tickets; possession 
prima facie evidence of violation. 


Except in connection with a lawful raffle as provided in Part 2 of 
this Article, if any person shall sell, barter or cause to be sold or 
bartered, any ticket, token, certificate or order for any number or 
shares in any lottery, commonly known as the numbers or butter 
and egg lottery, or lotteries of similar character, to be drawn or paid 
within or without the State, such person shall be guilty of a misde- 
meanor and shall be punished by fine or imprisonment, or both, in 
the discretion of the court. Any person who shall have in his posses- 
sion any tickets, tokens, certificates or orders used in the operation 
of any such lottery shall be guilty under this section, and the pos- 
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session of such tickets shall be prima facie evidence of the violation 
of this section. (1943, c. 550; 1979, c. 893, s. 6; 1983, c. 896, s. 1.) 


Editor’s Note. — The text of ume, is incorrect. The correct text is set 
§ 14-291.1, as set out in the main vol- out above. 


§ 14-292. Gambling. 
CASE NOTES 


Applied in Durham Hwy. Fire Pro- 
tection Ass’n v. Baker, 82 N.C. App. 588, 
347 S.E.2d 86 (1986). 


Part 2. Bingo and Raffles. 
§ 14-309.6. Definitions. 


CASE NOTES 


Cited in Durham Hwy. Fire Protec- 
tion Ass’n v. Baker, 82 N.C. App. 583, 
347 S.E.2d 86 (1986). 


§ 14-309.7. Licensing procedure. 


(a) An exempt organization may not operate a bingo game at a 
location without a license. Application for a bingo license shall be 
made to the Department of Human Resources on a form prescribed 
by the Department. The Department shall charge an annual appli- 
cation fee of one hundred dollars ($100.00) to defray the cost of 
issuing bingo licenses and handling bingo audit reports. The fees 
collected shall be deposited in the General Fund of the State. This 
license shall expire one year after the granting of the license. This 
license may be renewed yearly, if the applicant pays the application 
fee and files an audit with the Department pursuant to G.S. 
14-309.11. A copy of the application and license shall be furnished 
to the local law-enforcement agency in the county or municipality 
in which the licensee intends to operate before bingo is conducted 
by the licensee. 

(e) An exempt organization that wants to conduct only an annual 
or semiannual bingo game may apply to the Department of Human 
Resources for a limited occasion permit. The Department of Human 
Resources may require such information as is reasonable and neces- 
sary to determine that the bingo game is conducted in accordance 
with the provisions of this Part but may not require more informa- 
tion than previously specified in this section for application of a 
regular license. The application shall be made to the Department 
on prescribed forms at least 30 days prior to the scheduled date of 
the bingo game. In lieu of the reporting requirements of G.S. 
14-309.11(b) the exempt organization shall file with the licensing 
agency and local law-enforcement a report on prescribed forms no 
later than 30 days following the conduct of the bingo game for 
which the permit was obtained. Such report may require such infor- 


110 


§ 14-309.8 CRIMINAL LAW § 14-309.8 


mation as is reasonable and necessary to determine that the bingo 
game was conducted in accordance with the provisions of this Part 
but may not require more information than specified in G.S. 
14-309.11(b). Any licensed exempt organization may donate or loan 
its equipment or use of its premises to an exempt organization 
which has secured a limited occasion permit provided such arrange- 
ment is disclosed in the limited occasion permit application and is 
approved by the Department of Human Resources. Except as stated 
above, all provisions of this Part shall apply to any exempt organi- 


zation operating a bingo game under this provision. (1983, c. 896, s. 
3; c. 923, s. 217; 1983 (Reg. Sess., 1984), c. 1107, ss. 2, 4, 6; 1987, c. 


866, ss. 1, 2.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — S.L. 1987, c. 866, s. 
4, provides: “This act shall become effec- 
tive September 1, 1987, provided that 
the Current Operations Appropriations 
Act for fiscal years 1987-89 includes 
funding for personnel and other admin- 
istrative expenses to implement the pro- 
visions of this act. If this act becomes 
effective, it shall apply to applications to 


renew a bingo license or obtain a new 
license made on or after the effective 
date.” 

Effect of Amendments. — The 1987 
amendment, effective Sept. 1, 1987, re- 
wrote subsection (a), and in subsection 
(e), rewrote the first sentence, substi- 
tuted “Human Resources” for “Revenue” 
in the second and sixth sentences, and 
substituted “limited” for “single” in two 
places. 


§ 14-309.8. Limit on sessions. 


CASE NOTES 


Constitutionality. — In the context 
of the statute as a whole, the meaning of 
the words “session” and “sessions” is 
quite plain to anyone of common under- 
standing and the statute is not unconsti- 
tutionally vague. Durham Hwy. Fire 
Protection Ass’n v. Baker, 82 N.C. App. 
583, 347 S.E.2d 86 (1986), cert. denied, 
318 N.C. 693, 351 S.E.2d 744 (1987). 

The 48-hour provision, under which 
the first organization to conduct its 
bingo session in a given location during 
that period is not subject to prosecution 
but the second organization is, does not 
violate equal protection. One purpose of 
the distinction in question, a laudable 
and proper one, is to limit gambling, an 
offense against public morals when not 
conducted as the statute specifies. Ex- 
cept for this or some similar limitation, 
licensed bingo, instead of providing brief 
and occasional opportunities for harm- 
less recreation, could fill the weekends 
of many people to their ruinous cost in 
money and otherwise. Durham Hwy. 
Fire Protection Ass’n v. Baker, 82 N.C. 
App. 583, 347 S.E.2d 86 (1986), cert. de- 


nied, 318 N.C. 698, 351 S.E.2d 744 
(1987). 

Limiting exempt organizations to one 
session of bingo during a 48-hour period 
does not unduly restrict their right to 
solicit charitable contributions. While 
soliciting contributions is certainly pro- 
tected by the First Amendment, this 
statute does not impinge upon the right 
to solicit contributions, charitable or 
otherwise. The statute restricts only the 
conducting of bingo, which is gambling, 
and no one has a constitutional right to 
operate a gambling business. Durham 
Hwy. Fire Protection Ass’n v. Baker, 82 
N.C. App. 583, 347 S.E.2d 86 (1986), 
cert. denied, 318 N.C. 693, 351 S.E.2d 
744 (1987). 

A “session” of bingo, as used in the 
statute, means a period of time in which 
bingo is conducted or sponsored by a par- 
ticular exempt organization in one loca- 
tion, and “sessions” is more than one 
session. Durham Hwy. Fire Protection 
Ass’n v. Baker, 82 N.C. App. 583, 347 
S.E.2d 86 (1986), cert. denied, 318 N.C. 
693, 351 S.E.2d 744 (1987). 
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§ 14-309.11. Accounting and use of proceeds. 


(b) An audit of the account required by subsection (a) of this 
section shall be prepared annually for the period of January 1 
through December 31 or otherwise as directed by the Department of 
Human Resources and shall be filed with the Department of 
Human Resources and the local law-enforcement agency at a time 
directed by the Department of Human Resources. The audit shall 
be prepared on a form approved by the Department of Human Re- 
sources and shall include the following information: 

(1) The number of bingo games conducted or sponsored by the 
exempt organization; 

(2) The location and date at which each bingo game was con- 
ducted and the prize awarded; 

(3) The gross receipts of each bingo game; 

(4) The cost or amount of any prize given at each bingo game; 

(5) The amount paid in prizes at each session; 

(6) The net return to the exempt organization; and 

(7) The disbursements from the separate account and the pur- 
pose of those disbursements, including the date of each 
transaction and the name and address of each payee. 

(d) All books, papers, records and documents relevant to deter- 
mining whether an organization has acted or is acting in compli- 
ance with this section shall be open to inspection by the law-en- 
forcement agency or its designee, or the district attorney or his 
designee, or the Department of Human Resources at reasonable 
times and during reasonable hours. (1983, c. 896, s. 3; 1983 (Reg. 
mpess:, 1984), °c. TLO7,<ss2-2; 3; 9:°1987; *c. 866, °s:)3:) 


Only Part of Section Set Out.— As_ visions of this act. If this act becomes 
the rest of the section was not affected effective, it shall apply to applications to 
by the amendment, it is not set out. renew a bingo license or obtain a new 


Editor’s Note. — S.L. 1987, c. 866,s. license made on or after the effective 
4, provides: “This act shall become effec- date.” 


tive September 1, 1987, provided that Effect of Amendments. — The 1987 
the Current Operations Appropriations ,endment. effective Sept. 1, 1987, sub- 
Act for fiscal years 1987-89 includes stituted “Human Resources” for “Reve- 
funding for personnel and other admin- Mein Bubsepnonan ead 

istrative expenses to implement the pro- ; 


§ 14-309.12. Violation is gambling. 
CASE NOTES 


Applied in Durham Hwy. Fire Pro- 
tection Ass’n v. Baker, 82 N.C. App. 583, 
347 S.E.2d 86 (1986). 


§ 14-309.14. Beach bingo. 


Nothing in this Article shall apply to “beach bingo” games except 
for the following subsections: 

(a) No beach bingo game may be held in conjunction with any 
other Jawful bingo game, with any “promotional bingo 
game’, or with any offering of an opportunity to obtain 
anything of value by chance, whether for valuable consid- 
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eration or not. Any person who violates this subsection is 
guilty of a Class H felony. 

(b) G.S. 18B-308 shall apply to beach bingo games. (1983, c. 
aoe: 3; 1983 (Reg. Sess., 1984), c. 1107, s. 10; 1987, c. 


Effect of Amendments. — The 1987 
amendment, effective January 1, 1988, 
rewrote this section. 


ARTICLE 39. 


Protection of Minors. 


§ 14-320: Repealed by Session Laws 1987, c. 716, s. 2, effective 
October 1, 1987. 


Cross References. — As to notice Editor’s Note. — Session Laws 1987, 
and investigation as to proposed place-_  c. 716, s. 3, makes the act effective Oct. 
ment of children for adoption, and viola-_ 1, 1987, and applicable only to place- 


tion of such provisions as misdemeanor, ments made on and after that date. 
see now § 48-3(b) and (c). 


ARTICLE 40. 


Protection of the Family. 


§ 14-322. Abandonment and failure to support 
spouse and children. 


CASE NOTES 


I. GENERAL CONSIDERATION. Hosps. v. Harris, — N.C. —, 354 S.E.2d 


471 (1987). 
Cited in North Carolina Baptist 


ARTICLE 52. 


Miscellaneous Police Regulations. 


§ 14-394. Anonymous or threatening letters, mail- 
ing or transmitting. 


CASE NOTES 


Nature of Offense. — the classes of misdemeanors made felo- 
The misdemeanor of transmitting an _nious by § 14-3(b). State v. Glidden, 317 
unsigned threatening letter in violation N.C. 557, 346 S.E.2d 470 (1986). 
of this section does not fall within any of 
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§ 14-399. Littering. 


(d) A violation of this section is a misdemeanor punishable by a 
fine of not less than fifty dollars ($50.00) nor more than two hun- 
dred dollars ($200.00) for the first offense. Any second or subse- 
quent offense is punishable by a fine of not less than fifty dollars 
($50.00) nor more than three hundred dollars ($300.00). In lieu of a 
fine or any portion thereof, or in addition to a fine, any violation of 
this section may also be punished by a term of community service. 

(e) Wildlife protectors, as defined in G.S. 113-128(9), are autho- 
rized to enforce the provisions of this section. (1935, c. 457; 1937, c. 
446; 1943, c. 543; 1951, c. 975, s. 1; 1953, cc. 387, 1011; 1955, c. 437; 
1957 ;ecew73, 175; '19595.¢.1173891971, ¢::165;.1973, ¢877;9197 Tye: 
887;°s.°L3 1979, <c: 1065,/s)1; (1983) ¢°890; 1987, cc: 208, 757.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Local Modification. — McDowell 
County: 1987, c. 52. 

Effect of: Amendments. — Session 
Laws 1987, c. 208, effective May 18, 
1987, added subsection (e). 

Session Laws 1987, c. 757, effective 
October 1, 1987, substituted “a fine of 
not less than fifty dollars ($50.00) nor 


more than two hundred dollars ($200.00) 
for the first offense” for “a fine of fifty 
dollars ($50.00) for the first offense” at 
the end of the first sentence of subsec- 
tion (d), substituted “a fine of not less 
than fifty dollars ($50.00) nor more than 
three hundred dollars ($300.00)” for “a 
fine of not more than two hundred dol- 
lars ($200.00)” at the end of the second 
sentence of subsection (d), and added the 
third sentence of that subsection. 


§ 14-401.13. Failure to give right to cancel in off- 
premises sales. 


(a) It shall be a misdemeanor, punishable by 30 days imprison- 
ment and a one hundred dollar ($100.00) fine for any sellers, as 
defined hereinafter, in connection with an off-premises sale, as de- 
fined hereinafter, willfully to: 

(1) Fail to furnish the buyer with a fully completed receipt or 
copy of any contract pertaining to such sale at the time of 
its execution, which is in the same language, e.g., Spanish, 
as that principally used in the oral sales presentation and 
which shows the date of the transaction and contains the 
name and address of the seller, and in immediate proxim- 
ity to the space reserved in the contract for the signature of 
the buyer or on the front page of the receipt if a contract is 
not used and in boldface type of a minimum size of 10 
points, a statement in substantially the following form: 
“You, the buyer, may cancel this transaction at any time 
prior to midnight of the third business day after the date of 
this transaction. See the attached notice of cancellation 
form for an explanation of this right.” 

(2) Fail to furnish each buyer, at the time he signs the off- 
premises sales contract or otherwise agrees to buy con- 
sumer goods or services from the seller, a completed form 
in duplicate, captioned “NOTICE OF CANCELLATION”, 
which shall be attached to the contract or receipt and eas- 
ily detachable, and which shall contain in boldface type in 
a minimum size of 10 points, the following information and 
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statements in the same language, e.g., Spanish, as that 
used in the contract: 


“NOTICE OF CANCELLATION 
(enter date of transaction) 
(date) 

You may cancel this transaction, without any pen- 
alty or obligation, within three business days from the 
above date. 

If you cancel, any property traded in, any payments 
made by you under the contract or sale, and any nego- 
tiable instrument executed by you will be returned 
within 10 business days following receipt by the seller 
of your cancellation notice and any security interest 
arising out of the transaction will be canceled. 

If you cancel, you must make available to the seller 
at your residence, in substantially as good condition as 
when received, any goods delivered to you under this 
contract or sale; or you may, if you wish, comply with 
the instructions of the seller regarding the return 
shipment of the goods at the seller’s expense and risk. 
In the event you purchased antiques at an antique 
show and cancel, and your residence is out-of-state, 
you must deliver the purchased goods to the seller. 

If you do make the goods available to the seller and 
the seller does not pick them up within 20 days of the 
date of your notice of cancellation, you may retain or 
dispose of the goods without any further obligation. If 
you fail to make the goods available to the seller, or if 
you agree to return the goods to the seller and fail to 
do so, then you remain liable for performance of all 
obligations under the contract. 

To cancel this transaction, mail or deliver a signed 
and dated copy of this cancellation notice, or any other 
written notice, or send a telegram, to 


eoeceereeeeeoeeeereerereeeeeeee eee e 


(address of seller’s place of business) 
notilatersthan.midnight offieaas <0 Behe: newer en: 


eeeeveeeeereeeeeeee 


eerereeeerr eee e ee eeeereeeeeeee eee eee 


(buyer’s signature) 

(3) Fail, before furnishing copies of the “Notice of Cancella- 
tion” to the buyer, to complete both copies by entering the 
name of the seller, the address of the seller’s place of busi- 
ness, the date of the transaction, and the date, not earlier 
than the third business day following the date of the trans- 
action, by which the buyer may give notice of cancellation. 

(4) Fail to inform each buyer orally, at the time he signs the 
contract or purchases the goods or services, of his right to 
cancel. 
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(5) Misrepresent in any manner the buyer’s right to cancel. 
(c) For the purposes of this section, the following definitions shall 
apply: 

Be Gh Off-Premises Sale. — A sale, lease, or rental of consumer 
oods or services with a purchase price of twenty-five dol- 
lars ($25.00) or more, whether under single or multiple 
contracts, in which the seller or his representative person- 
ally solicits the sale, including those in response to or fol- 
lowing an invitation by the buyer, and the buyer’s agree- 
ment or offer to purchase is made at a place other than the 
place of business of the seller. The term “off-premises sale” 

does not include a transaction: 

a. Made pursuant to prior negotiations in the course of a 
visit by the buyer to a retail business establishment 
having a fixed permanent location where the goods are 
exhibited or the services are offered for sale on a con- 
tinuing basis; or 

b. In which the consumer is accorded the right of rescis- 
sion by the provisions of the Consumer Credit Protec- 
tion Act (15 U.S.C. 1635) or regulations issued pursu- 
ant thereto; or 

c. In which the buyer has initiated the contact and the 
goods or services are needed to meet a bona fide imme- 
diate personal emergency of the buyer, and the buyer 
furnishes the seller with a separate dated and signed 
personal statement in the buyer’s handwriting de- 
scribing the situation requiring immediate remedy 
and expressly acknowledging and waiving the right to 
cancel the sale within three business days; or 

d. Conducted and consummated entirely by mail or tele- 
phone; and without any other contact between the 
buyer and the seller or its representative prior to de- 
livery of the goods or performance of the services; or 

e. In which the buyer has initiated the contact and specifi- 
cally requested the seller to visit his home for the pur- 
pose of repairing or performing maintenance upon the 
buyer’s property. If in the course of such a visit, the 
seller sells the buyer the right to receive additional 
services or goods other than replacement parts neces- 
sarily used in performing the maintenance or in mak- 
ing the repairs, the sale of those additional goods or 
services would not fall within this exclusion; or 

f. Pertaining to the sale or rental of real property, to the 
sale of insurance or to the sale of securities or com- 
modities by a broker-dealer registered with the Securi- 
ties and Exchange Commission; or 

g. Executed at an auction. 

(2) Consumer Goods or Services. — Goods or services pur- 
chased, leased, or rented primarily for personal, family, or 
household purposes, including courses of instruction or 
ee regardless of the purpose for which they are 
taken. 

(3) Seller. — Any person, partnership, corporation, or associa- 
tion engaged in the off-premises sale of consumer goods or 
services. However, a nonprofit corporation or association, 
or member or employee thereof acting on behalf of such an 
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association or corporation, shall not be a seller within the 


meaning of this section. 


(4) Place of Business. — The main or permanent branch office 
or local address of a seller. 

(5) Purchase Price. — The total price paid or to be paid for the 
consumer goods or services, including all interest and ser- 


vice charges. 


(6) Business Day. — Any calendar day except Sunday, or the 
following business holidays: New Year’s Day, Washing- 
ton’s Birthday, Memorial Day, Independence Day, Labor 
Day, Columbus Day, Veterans’ Day, Thanksgiving Day, 
Christmas Day, and Easter Monday. (1985, c. 652, s. 1; 


1987, colooly ssi!) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1987 
amendment, effective July 6, 1987, 


added the last sentence of the third 
paragraph of the notice of cancellation 
in subdivision (a)(2), added “or” at the 
end of paragraph (c)(1)f, and added para- 
graph (c)(1)g. 


ARTICLE 52A. 


Sale of Weapons in Certain Counties. 


§ 14-402. Sale of certain weapons without permit 


forbidden. 


Cross References. — As to the sale 
of weapons in the Counties of Ashe, 
Duplin, Madison, Mitchell, Pender, 
Perquimans, Polk, Tyrell, Warren, 
Watauga and Yancey, see Article 53 
(§ 14-409.1 et seq.) of this Chapter. 


Applicability of This Article. — 
This Article is applicable to every 
county of this State except Ashe, Duplin, 
Madison, Mitchell, Pender, Perquimans, 
Polk, Tyrell, Warren, Watauga and 
Yancey. 


§ 14-404. Issuance or refusal of permit; appeal 
from refusal; grounds for refusal; sher- 
iff’'s fee. 


Upon application, the sheriff shall issue such license or permit to 
a resident of that county unless the purpose of the permit is for 
collecting, in which case a sheriff can issue a permit to a nonresi- 
dent when the sheriff shall have fully satisfied himself by affida- 
vits, oral evidence, or otherwise, as to the good moral character of 
the applicant therefor, and that such person, firm, or corporation 
desires the possession of the weapon mentioned for (i) the protection 
of the home, business, person, family or property, (ii) target shoot- 
ing, (iii) collecting, or (iv) hunting. If said sheriff shall not be so 
fully satisfied, he may, for good cause shown, decline to issue said 
license or permit and shall provide to said applicant within seven 
days of such refusal a written statement of the reason(s) for such 
refusal. An appeal from such refusal shall lie by way of petition to 
the chief judge of the district court for the district in which the 
application was filed. The determination by the court, on appeal, 
shall be upon the facts, the law, and the reasonableness of the 
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sheriffs refusal, and shall be final. A permit may not be issued to 
the following persons: (i) one who is under an indictment or infor- 
mation for or has been convicted in any state, or in any court of the 
United States, of a felony (other than an offense pertaining to anti- 
trust violations, unfair trade practices, or restraints of trade), ex- 
cept that if a person has been convicted and later pardoned or is not 
prohibited from purchasing a firearm under the Felony Firearms 
Act (Article 54A of this Chapter), he may obtain a permit; (ii) one 
who is a fugitive from justice; (iii) one who is an unlawful user of or 
addicted to marijuana or any depressant, stimulant, or narcotic 
drug (as defined in 21 U.S.C. section 802); (iv) one who has been 
adjudicated incompetent on the ground of mental illness or has 
been committed to any mental institution. Provided, that nothing 
in this Article shall apply to officers authorized by law to carry 
firearms if such officers identify themselves to the vendor or donor 
as being officers authorized by law to carry firearms and state that 
the purpose for the purchase of the firearms is directly related to 
the law officers’ official duties. The sheriff shall charge for his ser- 
vices upon issuing such license or permit a fee of five dollars 
($5.00). Each applicant for any such license or permit shall be in- 
formed by said sheriff within 30 days of the date of such application 
whether such license or permit will be granted or denied and, if 
granted, such license or permit shall be immediately issued to said 
applicant. (1919, c. 197, s. 3; C.S., s. 5108; 1959, c. 1073, s. 2; 1969, 
c. 73; 1981 (Reg. Sess., 1982), c. 13895, s. 1; 1987, c. 518, s. 1.) 


Effect of Amendments. — The 1987 
amendment, effective June 30, 1987, in- 
serted “person, family” in clause (i) of 
the first sentence, and inserted “or is not 


prohibited from purchasing a firearm 
under the Felony Firearms Act (Article 
54A of this Chapter)” in clause (i) of the 
fifth sentence. 


§ 14-406. Dealer to keep record of sales. 


Every dealer in pistols, and other weapons mentioned in this 
Article shall keep an accurate record of all sales thereof, including 
the name, place of residence, date of sale, etc., of each person, firm, 
or corporation to whom or which such sales are made, which record 
shall be open to the inspection of any duly constituted State, county 
or police officer, within this State. (1919, c. 197, s. 5; C.S., s. 5110; 


1987,..c.’ L135, saan) 


Editor’s Note. — Session Laws 1987, 
c. 115, s. 3 provides that prosecutions for 
offenses occurring before the effective 
date of the act (May 1, 1987) are not 
abated or affected by the act. 


Effect of Amendments. — The 1987 
amendment, effective May 1, 1987, de- 
leted “pistol cartridges” following “pis- 
tols” near the beginning of this section. 
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ARTICLE 53. 


Sale of Weapons in Certain Other Counties. 


§ 14-409.1. Sale of certain weapons without permit 


forbidden. 


Cross References. — As to the sale 
of weapons in every county of this State 
except Ashe, Duplin, Madison, Mitchell, 
Pender, Perquimans, Polk, Tyrell, War- 
ren, Watauga and Yancey, see Article 


Counties to Which Article Applies. 
— This Article is only applicable to the 
Counties of Ashe, Duplin, Madison, 
Mitchell, Pender, Perquimans, Polk, 
Tyrell, Warren, Watauga and Yancey. 


52A (§ 14-402 et seq.) of this Chapter. 


§ 14-409.3. Issuance or refusal of permit; appeal 
from refusal; grounds for refusal; 
clerk’s fee. 


Upon application, the clerk of the superior court shall issue such 
license or permit to a resident of that county, unless the purpose of 
the permit is for collecting, in which case a clerk can issue a permit 
to a nonresident, when the clerk shall have fully satisfied himself 
by affidavits, oral evidence, or otherwise, as to the good moral char- 
acter of the applicant therefor, and that such person, firm, or corpo- 
ration desires the possession of the weapon mentioned for (i) the 
protection of the home, business, person, family or property, (ii) 
target shooting, (iii) collecting, or (iv) hunting. If said clerk of the 
superior court shall not be so fully satisfied, he may, for good cause 
shown, decline to issue said license or permit and shall provide to 
said applicant within seven days of such refusal a written state- 
ment of the reason(s) for such refusal. An appeal from such refusal 
shall lie by way of petition to the chief judge of the district court for 
the district in which the application was filed. The determination 
by the court, on appeal, shall be upon the facts, the law, and the 
reasonableness of the clerk of the superior court’s refusal, and shall 
be final. A permit may not be issued to the following persons: (1) one 
who is under an indictment or information for or has been convicted 
in any state, or in any court of the United States, of a felony (other 
than an offense pertaining to antitrust violations, unfair trade 
practices, or restraints of trade), except that if a person has been 
convicted and later pardoned or is not prohibited from purchasing a 
firearm under the Felony Firearms Act (Article 54A of this Chap- 
ter), he may obtain a permit; (ii) one who is a fugitive from justice; 
(iii) one who is an unlawful user of or addicted to marijuana or any 
depressant, stimulant, or narcotic drug (as defined in 21 U.S.C. 
section 802); (iv) one who has been adjudicated incompetent on the 
ground of mental illness or has been committed to any mental insti- 
tution. Provided, that nothing in this Article shall apply to officers 
authorized by law to carry firearms if such officers identify them- 
selves to the vendor or donor as being officers authorized by law to 
carry firearms and state that the purpose for the purchase of the 
firearms is directly related to the law officers’ official duties. The 
clerk of the superior court shall charge for his services upon issuing 
such license or permit a fee of five dollars ($5.00). Each applicant 
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for any such license or permit shall be informed by said clerk of the 
superior court within 30 days of the date of such application 
whether such license or permit will be granted or denied and, if 
granted, such license or permit shall be immediately issued to said 
applicant. (1919, c. 197, s. 3; C.S., s. 5108; 1969, c. 73; 1981 (Reg. 
Sess., 1982), c. 1895, s. 2; 1987, c. 518, s. 2.) 


Effect of Amendments. — The 1987 
amendment, effective June 30, 1987, in- 
serted “person, family” in clause (i) of 
the first sentence and inserted “or is not 


prohibited from purchasing a firearm 
under the Felony Firearms Act (Article 
54A of this Chapter)” in clause (i) of the 
fifth sentence. 


§ 14-409.5. Dealer to keep record of sales. 


Every dealer in pistols, and other weapons mentioned in this 
article shall keep an accurate record of all sales thereof, including 
the name, place of residence, date of sale, etc., of each person, firm, 
or corporation to whom or which such sales are made, which record 
shall be open to the inspection of any duly constituted State, county 
or police officer, within this State. (1919, c. 197, s. 5; C.S., s. 5110; 


10878 cy DID) S422) 


Editor’s Note. — Session Laws 1987, 
c. 115, s. 3 provides that prosecutions for 
offenses occurring before the effective 
date of the act (May 1, 1987) are not 
abated or affected by the act. 


Effect of Amendments. — The 1987 
amendment, effective May 1, 1987, de- 
leted “pistol cartridges” following “pis- 
tols” near the beginning of this section. 


ARTICLE 54A. 
The Felony Firearms Act. 


§ 14-415.1. Possession of firearms, etc., by felon 


prohibited. 


CASE NOTES 


Possession in Own Home or Busi- 
ness. — 

The Legislature intended to limit the 
exception under this section to the con- 
victed felon’s own premises over which 
he or she has dominion and control to 
the exclusion of the public. State v. 
Cloninger, 83 N.C. App. 529, 350 S.E.2d 
895 (1986). 

Possession in Common Areas. — 

The statutory exception for possession 
within one’s home business does not 
apply to the common areas of a motel. 
State v. Cloninger, 83 N.C. App. 529, 
350 S.E.2d 895 (1986). 

Evidence held sufficient to support 
a reasonable inference that defen- 
dant was on his neighbor’s property 
at the time he fired pistol, and not on his 


own. State v. Hinson, — N.C. App. —, 
355. S.B.2d, 232 (1987). 

The statutory measurements lan- 
guage in this section is not applica- 
ble to handguns; the specified mea- 
surements are qualifying words which 
distinguish those firearms, other than 
handguns, which are also covered by 
this section. State v. Cloninger, 83 N.C. 
App. 529, 350 S.E.2d 895 (1986). 

Proof of barrel length or overall 
length is not an essential element of the 
offense of possession of a handgun 
within five years after conviction of a 
felonious offense. State v. Cloninger, 83 
N.C. App. 529, 350 S.E.2d 895 (1986). 

Cited in State v. Shea, 80 N.C. App. 
705, 343 S.E.2d 437 (1986); State v. 
Alston, 82 N.C. App. 372, 346 S.E.2d 184 
(1986). 
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